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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK 
 

) 
 

 Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
FRANK SCAPARDINE, 
 
 Petitioner, 
 
 
vs. Nos:  17 WC 1103 
 
 
XPO LOGISTICS 
d/b/a CON-WAY FREIGHT, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of causal connection, maintenance 
benefits, temporary total disability, permanent partial disability, and benefit rates, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof, with the changes made below.  
 

The Commission writes additionally on the issues of causal connection and the 
permanent partial disability (PPD) benefit rate. 

 
1. Causal Connection 
 

The Arbitrator found that Petitioner proved that his cervical, lumbar, and left shoulder 
conditions were causally related to the September 16, 2015 accident and that the cervical and 
lumbar conditions remained causally related to Petitioner’s current condition of ill-being.  In 
order to obtain compensation under the Act, a claimant must prove that some act or phase of his 
employment was a causative factor in his ensuing injuries.  Land and Lakes Co. v. Industrial 
Comm’n, 359 Ill. App. 3d 582, 592 (2005).  A work-related injury need not be the sole or 
principal causative factor, as long as it was a causative factor in the resulting condition of ill-
being.  Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 205 (2003).  Thus, even if the claimant 
had a preexisting degenerative condition which made him more vulnerable to injury, recovery for 
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an accidental injury will not be denied as long as he can show that his employment was also a 
causative factor.  Id. at 205.  A claimant may establish a causal connection in such cases if he can 
show that a work-related injury played a role in aggravating his preexisting condition.  Mason & 
Dixon Lines, Inc. v. Industrial Comm’n, 99 Ill. 2d 174, 181 (1983); Azzarelli Construction 
Company v. Industrial Comm’n, 84 Ill. 2d 262, 266 (1981).  A claimant also may rely on the 
“chain of events” in his or her case to demonstrate the aggravation or acceleration of a 
preexisting condition.  See Schroeder v. Illinois Workers’ Compensation Comm’n, 2017 IL App 
(4th) 160192WC, ¶¶ 25-29. 

 
Respondent contends that the Arbitrator erred in finding that Petitioner’s current cervical 

condition was casually connected to the accident.  It contends that Petitioner’s cervical 
symptoms resolved after the February 2016 C4-C5 anterior discectomy and fusion surgery and 
that his current cervical symptoms are related to a progression of degeneration.  The Commission 
disagrees.   

 
Petitioner’s treatment records suggest that his cervical symptoms returned quickly after 

his surgery.  On February 12, 2016, Petitioner followed up with Dr. Lim, reporting that his 
radicular symptoms had subsided, but that he had mild pain at the left supra-trapezial.  On April 
8, 2016, Petitioner informed Mr. Meeker that he felt worse, rating his neck pain at 3-4/10.  On 
January 6, 2017, Dr. Lim noted that Petitioner had reported very significant improvement after 
the cervical fusion, but also reported recurring symptoms after approximately two and one-half 
months, corroborating the significance of Petitioner’s complaints in April.  Petitioner’s August 
26, 2016 report that his neck and arm pain was gone, but continued to experience left supra-
trapezial neck discomfort and periscapular border tenderness on the left side must be read in the 
context of his full treatment records.  On February 21, 2017, Dr. Lim noted that Petitioner 
continued to have ongoing left-sided neck pain with radiation into the left upper extremity.  Dr. 
Lim also opined that: “[Petitioner had] objective evidence of neural impingement based on his 
MRI and I believe based on a reasonable degree of medical and orthopedic certainty that this is 
an ongoing condition from his initial work-related injury.”   

 
In short, Petitioner’s treatment records indicate that his current cervical condition is not 

due solely to natural degenerative processes.  The cervical surgery (much like Petitioner’s 
lumbar surgeries) did not extinguish the causal connection between the accident and Petitioner’s 
current condition of ill-being regarding the cervical spine.  Accordingly, the Commission affirms 
the Arbitrator’s finding of a causal connection. 

 
2. Permanent Partial Disability Benefit Rate 

 
The Arbitrator awarded PPD benefits in the form of a wage differential award, ordering 

Respondent to pay $994.69 per week commencing November 21, 2018 until he reaches the age 
of 67 or 5 years from the date the award becomes final. 

 
Under the Act, when a claimant sustains a disability, an issue arises concerning what type 

of compensation he is entitled to receive: a wage differential award (under section 8(d)(1)) or a 
percentage-of-the person-as-a-whole award (under section 8(d)(2)).  820 ILCS 305/8(d) (West 
2014); see Gallianetti v. Industrial Comm’n, 315 Ill. App. 3d 721, 727 (2000).  Our supreme 
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court has expressed a preference for wage-differential awards.  Id. (citing General Electric Co. v. 
Industrial Comm’n, 89 Ill. 2d 432, 438 (1982)).  The purpose of a wage differential award under 
section 8(d)(1) is to compensate an injured claimant for his reduced earning capacity.  Dawson v. 
Workers' Compensation Comm’n, 382 Ill. App. 3d 581, 586 (2008). 

 
Section 8(d)(1) of the Act provides: 
 

“If, after the accidental injury has been sustained, the employee as a 
result thereof becomes partially incapacitated from pursuing his usual and 
customary line of employment, he shall, except in cases compensated under 
the specific schedule set forth in paragraph (e) of this Section, receive 
compensation for the duration of his disability, subject to the limitations as to 
maximum amounts fixed in paragraph (b) of this Section, equal to 66-⅔% of 
the difference between the average amount which he would be able to earn in 
the full performance of his duties in the occupation in which he was engaged 
at the time of the accident and the average amount which he is earning or is 
able to earn in some suitable employment or business after the accident.  For 
accidental injuries that occur on or after September 1, 2011, an award for 
wage differential under this subsection shall be effective only until the 
employee reaches the age of 67 or 5 years from the date the award becomes 
final, whichever is later.”  820 ILCS 305/8(d)(1) (West 2014). 
 
Respondent acknowledges that there is no dispute that Petitioner cannot return to his pre-

injury employment as a truck driver.  Moreover, Respondent agrees in its Statement of 
Exceptions that the Arbitrator correctly determined that the average amount which Petitioner 
could expect to earn in some suitable employment or business after the accident was $12.85 per 
hour, or $514.00 per week.  Respondent’s objection is to the Arbitrator’s calculation of the 
average amount which Petitioner would be able to earn in the full performance of his duties in 
the occupation in which he was engaged at the time of the accident. 

 
Respondent asserts that the Arbitrator failed to explain how he calculated a current 

average weekly wage (AWW) as a truck driver for Respondent of $2,006.04, but the Arbitrator 
set forth his calculation of the wage differential in detail on pages 22-23 of his Decision.  The 
Arbitrator noted the current hourly wage and mileage rates Petitioner would be earning.  
Respondent stipulated to these figures during the hearing.  The Arbitrator then assumed that 
Petitioner would have worked similar hours and driven similar miles with similar loads as he did 
during the 52 weeks prior to the accident.  Respondent objects to this assumption.  However, 
Respondent argues that the Arbitrator’s calculation should have been based on his pre-accident 
AWW, which would be based on the same 52 weeks of data regarding hours, mileage and loads.  
See 820 ILCS 305/10 (West 2014).  Moreover, the Arbitrator’s assumption is reasonable based 
on Petitioner’s unrebutted testimony that routes were assigned based on seniority and that 
Petitioner had been number two in seniority prior to the accident.  

 
Petitioner identifies a typographical error on page 23 of the Decision of the Arbitrator, in 

which the correct weekly wage of $1,492.04 is incorrectly restated on the second line of the 
calculation as $1,402.94.  The Arbitrator’s ultimate wage differential calculation of $994.69 per 
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week is the correct sum, reflecting two-thirds of $1,492.04.  Accordingly, the Commission 
corrects the typographical error in the Decision of the Arbitrator, but affirms the Arbitrator’s 
wage differential award, including the benefit rate as calculated by the Arbitrator. 

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner proved that the 
conditions of his lumbar spine, cervical spine, and left shoulder were causally connected to the 
September 16, 2015 accident and the current condition of ill-being of Petitioner’s lumbar spine 
and cervical spine remain causally connected to the accident. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay 
Petitioner permanent partial disability benefits, commencing November 21, 2018, of $994.69 per 
week until Petitioner reaches age 67 or 5 years from the date of the final award, whichever is 
later, because the injuries sustained caused a loss of earnings, as provided in §8(d)(1) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on August 5, 2019 is hereby affirmed and adopted with the changes stated herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for the removal of this cause to the Circuit Court is hereby fixed at the sum of 
$75,000.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 1, 2021 
/s/ Stephen J. Mathis 

o: 8/19/21 Stephen J. Mathis 
SJM/kcb 
044 

/s/ Christopher A. Harris 
Christopher A. Harris 

/s/ Marc Parker 
Marc Parker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MARIE BUTLER, 

Petitioner, 

vs. NO:  14 WC 33944 

ILLINOIS DEPARTMENT OF TRANSPORTATION 
(IDOT), 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, notice, 
temporary total disability, medical expenses, and permanent partial disability, and being advised 
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto 
and made a part hereof. 

The Commission, herein, affirms Section (C) of the Arbitrator’s decision that Petitioner’s 
accident did not arise out of or in the course of her employment.    

The Commission, herein, affirms Section (N) of the Arbitrator’s decision that Respondent 
is due credit for all medical bills it has paid in addition to any amount paid through group insurance. 

All other issues are rendered moot.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 25, 2019 is hereby, otherwise, affirmed and adopted. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Pursuant to Section 19(f)(1) of the Act, this decision is not subject to judicial review. 820 
ILCS 305/19(f)(1) (West 2013). 

/s/Kathryn A. Doerries 
September 1, 2021
o-8/24/21
KAD/jsf      Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
            Thomas J. Tyrrell 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILLIAMSON )  Reverse   
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
AARON SHAW, 
 
 Petitioner, 
 
 
vs. NO:  18 WC 21443 
                   
 
STATE OF ILLINOIS/ILLINOIS DEPARTMENT 
OF CORRECTIONS/CENTRALIA CORRECTIONAL 
CENTER, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed under Section 19(b) of the Act by the 
Respondent herein and notice given to all parties, the Commission, after considering the issues of 
causal connection, medical expenses, prospective treatment, and if applicable, the date Petitioner’s 
condition reached maximum medical improvement (MMI) and the amount of permanent partial 
disability (PPD) benefits if at MMI, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission 
further remands this case to the Arbitrator for further proceedings for a determination of a further 
amount of temporary total compensation or of compensation for permanent disability, if any, 
pursuant to Thomas v. Indus. Comm’n, 78 Ill. 2d 327 (1980). 

 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed February 4, 2021 is hereby affirmed and adopted. 
 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

interest under §19(n) of the Act, if any. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

September 3, 2021 Christopher A. Harris 
CAH/pm Christopher A. Harris 
D: 9/2/2021 
052 

            Barbara N. Flores 
Barbara N. Flores 

Marc Parker 
Marc Parker  
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Decision Issued By Christopher Harris, Commissioner 

Petitioner Attorney Reed Nelson 
Respondent Attorney Michael Karr 

          DATE FILED: 9/3/2021 

/s/Christopher Harris,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
SANGAMON 

)  Reverse   
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
LISA BROWER, 
 
 Petitioner, 
 
 
vs. NO:  17 WC 35846 
 
 
CAHOKIA SCHOOL DISTRICT #187, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
medical expenses, temporary total disability (TTD) benefits, and prospective medical benefits, and 
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof. The Commission further remands this case to the Arbitrator 
for further proceedings for a determination of a further amount of temporary total compensation 
or of compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 
78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 15, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Under Section 19(f)(2) of the Act, no "county, city, town township, incorporated village, 
school district, body politic, or municipal corporation" shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

September 3, 2021
Christopher A. Harris 

CAH/tdm Christopher A. Harris 
O: 9/2/21 
052 

            Barbara N. Flores 
Barbara N. Flores 

Marc Parker 
Marc Parker  
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Proceeding Type Petition for Review 
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Petitioner Attorney Haris Huskic 
Respondent Attorney Thomas Owen 

          DATE FILED: 9/3/2021 

/s/Deborah Baker,Commissioner 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

GLADYS FRENCH, 

Petitioner, 

vs. NO:  11 WC 45927 

STATE OF ILLINOIS, DEPARTMENT OF HUMAN SERVICES, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of whether Petitioner sustained 
accidental injuries arising out of her employment, causal connection for repetitive trauma 
injuries to the upper extremities, whether timely notice was provided, entitlement to medical 
expenses, entitlement to Temporary Total Disability benefits, and entitlement to permanent 
disability, and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 10, 2020 is hereby affirmed and adopted. 

Pursuant to Section 19(f)(1), this decision is not subject to judicial review. 

September 3, 2021
DJB/mck /s/_Deborah J. Baker 
O: 8/25/21 /s/_Stephen Mathis 
43 /s/_Deborah L. Simpson 
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               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MCLEAN )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Jon Fears, 

Petitioner, 

vs. NO:  16 WC 000744 

Illinois State University/State of Illinois, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given to all parties, 
the Commission, after considering the issues of accident, medical expenses, temporary total disability, 
permanent partial disability and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed 
December 7, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner interest 
under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for all 
amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury. 

September 3, 2021    /s/  Maria E. Portela 

o081021 
Maria E. Portela 

MEP/ypv 
049    /s/  Thomas J. Tyrrell 

Thomas J. Tyrrell 

   /s/  Kathryn A. Doerries 
Kathryn A. Doerries 
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Case Name FEARS, JON v. ILLINOIS STATE 

UNIVERSITY/ 
Consolidated Cases 16WC000744 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0447 
Number of Pages of Decision 18 
Decision Issued By Maria Portela, Commissioner 

Petitioner Attorney William Trimble 
Respondent Attorney Bradley Defreitas 

          DATE FILED: 9/3/2021 

/s/Maria Portela,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF McLEAN )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

JON FEARS, 

Petitioner, 

vs. NO:  16 WC 750 

ILLINOIS STATE UNIV./ 
STATE OF ILLINOIS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causation, medical 
expenses, temporary total disability and nature and extent, and being advised of the facts and 
law, affirms and adopts, with the following change, the Decision of the Arbitrator, which is 
attached hereto and made a part hereof along with the “Memorandum of Decision of Arbitrator” 
that is contained in companion case 16 WC 744.   

The decisions that were issued by the Arbitrator in this case and the companion case are a 
little confusing.  In 16 WC 744, the Arbitrator found that Petitioner sustained an accident on 
October 23, 2015 but made no awards.  She wrote: 

With regard to the nature and extent of Petitioner’s injury, the Petitioner has already been 
compensated as explained more fully in the decision of Petitioner’s consolidated Case 
No. 16 WC 750.  In that case, Petitioner was compensated for permanent partial disability 
stemming from his injuries on September 2, 2015 as a result of a consolidated full trial on 
the merits of both cases.  Thus, the Arbitrator denies any additional award for further 
compensation as a result of Petitioner’s injury.   
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Dec.(16WC744) at Order section (Emphasis added).  The 16 WC 744 decision also contains an 
11-page “Memorandum of Decision of Arbitrator” that includes Findings of Fact and a
Conclusions of Law section that awarded medical expenses, temporary total disability (TTD) and
permanent partial disability (PPD).

The problem is that the Arbitrator indicated, in 16 WC 744, that her decision regarding 
PPD is “explained more fully in the decision of Petitioner’s consolidated Case No. 16 WC 750,” 
but that decision (16 WC 750) does not contain any Findings of Fact or Conclusions of Law.  It 
only includes an Order section that awarded medical expenses, TTD and PPD. 

Therefore, Petitioner was awarded benefits in 16 WC 750, although it contains no facts or 
conclusions, and Petitioner was denied further benefits in 16 WC 744, which contains all of the 
facts and conclusions, yet refers to 16 WC 750 to be “explained more fully.” 

We believe the Arbitrator inadvertently attached the “Memorandum of Decision of 
Arbitrator” to the 16 WC 744 case when it should have been attached to the 16 WC 750 case.  In 
any event, we hereby attach the “Memorandum of Decision of Arbitrator” from the 16 WC 744 
decision to the 16 WC 750 decision to clear up any confusion. 

All else is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 7, 2020, is hereby affirmed and adopted with the addition of the 
“Memorandum of Decision of Arbitrator” that is contained in companion case 16 WC 744.   

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review.  Therefore, no appeal bond is set in this case. 

September 3, 2021 /s/ Maria E. Portela 

SE/ /s/ Thomas J. Tyrrell 
O: 8/10/21 
49 /s/ Kathryn A. Doerries 

21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



21IWCC0447



ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 18WC000692 
Case Name TAYLOR, KYLE v. IL DEPT OF 

TRANSPORTATION 
Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0448 
Number of Pages of Decision 12 
Decision Issued By Maria Portela, Commissioner 

Petitioner Attorney Dirk May 
Respondent Attorney Bradley Defreitas 

          DATE FILED: 9/3/2021 

/s/Maria Portela,Commissioner 
               Signature 



18 WC 000692 
Page 1 
 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MCLEAN )  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
 
Kyle Taylor, 
 
 Petitioner, 
 
 
 
vs. NO:  18 WC 000692 
 
 
 
State of Illinois Department of Transportation, 
 
 Respondent. 
 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issue of medical expenses 
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.  The Commission further remands this case to the 
Arbitrator for further proceedings for a determination of a further amount of temporary total 
compensation or of compensation for permanent disability, if any, pursuant to Thomas v. 
Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 19, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

21IWCC0448
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

September 3, 2021   /s/ Maria E. Portela  
o071321 Maria E. Portela 
MEP/ypv 
049 

 /s/ Thomas J. Tyrrell 
Thomas J. Tyrrell 

   /s/ Kathryn A. Doerries 
Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
SANGAMON 

)  Reverse   
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
 
 
Pedro Paris, 
 
 Petitioner, 
 
 
 
vs. NO:  18 WC 005747 
 
 
 
Hy-Vee, 
 
 Respondent. 
 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, medical expenses, 
permanent partial disability, temporary total disability and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 19, 2020 is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $100.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 3, 2021    /s/ Maria E. Portela 

o071321 
Maria E. Portela 

MEP/ypv 
049 

   /s/ Thomas J. Tyrrell 
Thomas J. Tyrrell 

   /s/ Kathryn A. Doerries 
Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
SANGAMON 

)  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   down  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

PEDRO PARIS, 

Petitioner, 

vs. NO:  18 WC 5748 

HY-VEE, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causation, temporary total 
disability, medical expenses and nature and extent, and being advised of the facts and law, modifies 
the Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of 
the Arbitrator, which is attached hereto and made a part hereof.   

The Commission affirms and adopts the Arbitrator’s decision on the issues of accident and 
causation and affirms the medical award.   

Regarding temporary total disability (TTD), we note that the Order and Conclusions 
sections contain clerical and computational errors.  We find that on March 6, 2018, Dr. Stevens 
released Petitioner to return to work full duty “after 3/27/18.”  Therefore, we modify the decision 
to reflect that Petitioner is entitled to 6-4/7 weeks of TTD benefits from February 10, 2018 through 
March 27, 2018. 

Regarding the nature and extent of Petitioner’s injuries, although we generally agree with 
the Arbitrator’s analysis of the weights given to the five permanency factors in §8.1(b)b of the Act, 
we find the awards excessive under the circumstances.   

As for the left foot, Dr. Stevens’s opinion that Petitioner could notice some balance 
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problems and difficulty with push off was only a forecast of possibilities and these symptoms were 
not corroborated in the notes when Petitioner was discharged from care with a full duty release on 
March 6, 2018.  Furthermore, Petitioner did not attend his final scheduled visit with Dr. Stevens, 
so there are no records to corroborate Petitioner’s claims of balance problems and difficulty 
pushing off.  We also note that Petitioner did not require surgery.  Therefore, we hereby reduce 
the award of permanent partial disability (PPD) benefits from 30% to 20% loss of use of the left 
foot under §8(e) of the Act.  After deducting the 10% credit to which Respondent is entitled, this 
results in a net award of 10% of the left foot or 16.7 weeks. 

Regarding the nature and extent of Petitioner’s deep vein thrombosis and pulmonary 
embolism, Petitioner’s most recent medical records do not corroborate his complaints of shortness 
of breath.  T.61.  Petitioner never underwent any pulmonary tests because he cancelled them “due 
to some other things” including being told he would have to take a COVID test before the 
pulmonary tests.  T.62-63.  The last treating record from Dr. Aldridge, on June 29, 2018, indicates: 

no cough, no wheezing and no SOB 
… 
Exam: …no increased work of breathing or signs of respiratory distress. … 

The August 21, 2018 record indicates that Petitioner’s anticoagulation treatment was to end on 
August 23, 2018 after six months.  Petitioner testified that he is “done with my blood thinner 
regimen.”  T.60.  There is no medical evidence to support Petitioner’s testimony that, “My doctor 
told me if I ever get another blood clot again I would be stuck on that medication for the rest of 
my life.”  Id.  We note that Petitioner has no work restrictions and, even if Petitioner does 
experience shortness of breath, there is no medical opinion to causally relate that symptom to his 
resolved pulmonary embolism as opposed to his smoking and obesity.  We therefore reduce the 
PPD award of 7.5% to 4% loss of use of Petitioner as a whole under §8(d)2 of the Act, which 
equates to 20 weeks of PPD benefits. 

Petitioner is therefore entitled to a combined PPD award of 36.7 weeks as described above. 

All else is affirmed and adopted. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner the sum of $220.00 per week for a period of 6-4/7 weeks, that being the period of 
temporary total incapacity for work under §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $220.00 per week for a period of 16.7 weeks, as provided in §8(e) of the Act, for the 
reason that the injuries sustained caused the loss of use of 20% the left foot (33.4 weeks).  As 
Respondent is entitled to a credit of 10% of the left foot (16.7 weeks), this results in a net award 
of 16.7 weeks. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $220.00 per week for a period of 20 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the loss of use of 4% of Petitioner as a whole. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the medical expenses in Px2, as outlined by the Arbitrator, under §8(a) of the Act subject to the 
fee schedule in §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $15,000.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 3, 2021 /s/ Maria E. Portela 

SE/ /s/ Thomas J. Tyrrell 
O: 8/10/21 
49 

Dissenting Opinion 

I disagree with the majority’s opinion that Petitioner’s conditions of ill-being, namely his 
Achilles tendon rupture and the DVT/pulmonary embolism, were caused by the February 9, 2018, 
work accident. The overwhelming evidence in this case shows Petitioner’s Achilles tendon rupture 
condition was caused by the January 20, 2018, non-work related accident, a burden Respondent 
does not bear but satisfied by the evidence, nonetheless. I would find the opinions of Drs. Stevens 
and Fletcher to be more persuasive than that of Mr. Coble, a physician assistant (PA). Further, I 
would find that since Petitioner failed to prove causation with respect to the Achilles tendon 
rupture, Petitioner has failed to prove causation between the DVT/pulmonary embolism and the 
compensable work-related accident of February 9, 2018.  Thus, I would vacate the awards for TTD 
benefits, medical expenses and permanency for the following reasons. 

Petitioner sustained two accidents, January 20, 2018 (18 WC 5747) and February 9, 2018 
(18 WC 5748). The first accident was found non-compensable and the decision affirmed. 
However, the mechanism of injury, findings on initial exam, the medical treatment, the diagnosis, 
the complaints after this accident are significant and refute that Petitioner’s condition of ill-being 
was caused by the second accident sustained on February 9, 2018.  

In the January 20, 2018, case, Petitioner voluntarily attended a company picnic and was 
running during a “musical chairs” type contest. (T.32) As he was running to his chair, there was 
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an indentation in the floor and he slipped and fell injuring his left ankle. (T.33) Petitioner sought 
medical treatment at St. John’s ER on January 23, 2018, and reported he was running two days 
ago and injured his left ankle. He complained of left lateral and posterior ankle pain worse with 
weightbearing activity. (PX4) He rated his pain as a 7 out of 10. Examination of the 
musculoskeletal system revealed ecchymosis (lateral ankle), left (ankle and hindfoot) limited range 
of motion, no Lisfranc joint tenderness or metatarsal tenderness, soft tissue swelling, strength 
intact, tenderness (lateral ankle, posterior Achilles), negative for calf tenderness, deformity, 
edema. The Extremity Film Reading section stated: “abnormal (Mild lateral ankle swelling).” 
Petitioner was diagnosed with an ankle sprain, ankle swelling and left Achilles tendonitis. He was 
advised to elevate the extremity for swelling as needed and to apply a cool compress as needed for 
swelling or discomfort. He was to wear a brace when standing or walking. The Narrative Course 
further stated: 

49 year old male with acute left ankle and Achilles injury. Patient will be 
immobilized in a Cam walker boot. RICE precautions given. Patient will follow-up 
as an outpatient with primary care.  

Petitioner was given discharge instructions for Achilles tendinopathy and it included 
treatment for tendon rupture. He was to follow up with his primary care physician. (PX4) 

Petitioner testified he was told to wear the Cam walker boot for 3-4 months. (T.42) He 
returned to work for Respondent wearing the Cam walker boot and sustained a second accident on 
February 9, 2018. While exiting a freezer with boxes on his shoulder, his boot  got caught in the 
wheels of a four wheel dolly. Petitioner did not fall. (T.50-51) This accident was witnessed by co-
worker George Adams who testified on behalf of Respondent. Mr. Adams testified Petitioner was 
coming out of the freezer area carrying some boxes, and as he was coming around the corner, 
tripped over the wheels of a cart. (T.122) Mr. Adams said, “Watch out, are you all right…” to 
which Petitioner responded, “…hey did you see that…” (T.122) Mr. Adams testified, “It was a 
strange way of asking it like - because I was standing right there.” (T.122)  

Petitioner returned to St. John’s ER on February 10, 2018, complaining of left Achilles 
pain, right thigh burning pain and sharp pains up his back. (PX5) He reported left heel and bilateral 
foot pain. He advised he received this boot 30 days ago in the ED to protect his Achilles from 
injury. Petitioner reported he heard a crunching sound and swelling in his right foot. On exam, a 
small amount of swelling was noted in Petitioner’s right foot. The walking boot was removed from 
the left foot and there was no edema, redness or ecchymosis to the area. Petitioner was able to 
dorsiflex but not plantarflex his left foot. Dr. Janda Stevens examined Petitioner and stated the 
Achilles tendon on the left foot appears to be “not intact.” Dr. Janda Stevens further stated: 

…sustained an injury to his L ankle on the 20th. Was evaluated and placed in a boot 
and had negative x-rays. Since that time the pain has continued. He reinjured the 
area and also his back recently…on exam he is in no acute distress. He does have a 
defect of the L Achilles tendon. He cannot plantarflex. Tenderness of the calf and 
the posterior ankle. (PX5) 

Petitioner stated he needed a note for work restrictions. He was diagnosed with an Achilles 
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tendon rupture. He was recommended to continue the boot but no weightbearing until follow up 
with Dr. Benjamin Stevens, orthopedic surgeon.  

Petitioner returned on February 12, 2018, and saw PA Zachary Sims who examined 
Petitioner and found on exam the Achilles tendon to be grossly intact. (PX7) Petitioner saw Dr. 
Benjamin Stevens on February 15, 2018. Dr. Stevens noted: “He explains his foot got stuck in a 
four-wheeled dolly while at work. He explains he also had an injury while running, heard a pop 
and fell on 1/20.” (PX6, RX7) Petitioner was able to perform single and double-leg heel rise, no 
ecchymosis or edema was noted. Petitioner was diagnosed with an Achilles tendon rupture. Dr. 
Stevens stated they will continue with conservative treatment.  

Petitioner sought medical treatment for chest pain at MMC ED on February 22, 2018, and 
was diagnosed with a saddle pulmonary embolus. (PX9) Dr. Aldridge at SIU opined it was most 
likely secondary to his Achilles tendon rupture as he did not have any other risk factors. (PX7) 

The issue in this case is whether Petitioner has proven by a preponderance of the evidence 
that his Achilles tendon rupture was caused by the second accident. Based on the evidence 
presented by both Petitioner and Respondent, this burden has not been met. First, I would rely on 
the opinion of Dr. Fletcher who testified on behalf of Respondent. Dr. Fletcher is board certified 
in both occupational and preventative medicine. He reviewed emergency room notes from St. 
John’s Hospital dated January 23, 2018, and treating records from Dr. Stevens, orthopedic surgeon 
at Springfield Clinic. He testified the ER records from January 23, 2018, showed Petitioner 
exhibited clinical findings that one sees with an Achilles tendon rupture or tear. It was noted 
Petitioner had bruising on the lateral ankle, left hindfoot, limited range of motion (ROM), and 
tenderness to the posterior Achilles and lateral ankle. He testified Petitioner sustained a “very acute 
injury” to his ankle following the January 2018 accident. Dr. Fletcher noted Petitioner had not 
been released from care at the time of the second accident. (RX8) 

With respect to his opinion on causation, Dr. Fletcher stated that it was significant that 
Petitioner was prescribed a CAM walking boot after the January 2018 incident stating, “…I mean 
it gets back to this was hardly a minor ankle sprain that you could just put an Ace wrap or an ankle 
brace on it. The fact that you gave a CAM walking boot means that there’s [a] pretty significant 
injury.”  (RX8, T.16) He further stated, “It’s pretty significant when a patient leaves your office or 
emergency room or your clinic in a CAM walker. I mean, you know, basically it’s like it’s in a 
cast but it’s removable. So that indicates that there was significant trauma.” (RX8, T.21)  

Dr. Fletcher’s opinion is supported by the opinion of Dr. Stevens, Petitioner’s treating 
orthopedic surgeon. In response to Petitioner’s counsel’s request for an opinion as to whether 
Petitioner suffered the ruptured tendon during the accident of February 9, 2018, Dr. Stevens’ 
response is telling. He notes the specific description of the accident of January 20, 2018: Petitioner 
was running and heard a pop and fell. (RX3) He further notes the treatment subsequent to the 
accident. Dr. Stevens notes the second accident on February 9, 2018, when Petitioner’s foot was 
stuck in a dolly and he was in a great deal of more pain. He states in his letter that it is likely the 
rupture occurred in January and it was exacerbated by the February incident. He acknowledges he 
did not examine him after the first accident, however states, “…we will never be able to tell for 
certain if it occurred in January or February though by the description he gives, it is likely that 
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it did occur in January rather than February (emphasis added).” (RX3) 

Dr. Stevens testified at the request of Respondent. He testified, “The fact that Petitioner 
reported a pop [in January] was significant because with that description, and given his physical 
exam, you would expect an Achilles tendon rupture or some type of tear.” (RX7, T.7) He further 
testified, “But the description and the injury and the fact he went to the emergency department on 
January 20th suggests that the injury occurred there. Not that it occurred on--whatever it was--
February 9th.  Again, that’s my opinion. You don’t know for certain. But when you’ve got a 
description like that, it’s very classic.” (RX7, T.12-13) Dr. Stevens’ opinion is consistent with Dr. 
Fletcher’s opinion that the Achilles tendon rupture occurred or likely occurred in January. These 
two opinions are persuasive and more credible than the opinion of PA Coble.  

PA Jayson Coble’s narrative letter, dated December 4, 2019, prepared at the request of 
Petitioner’s counsel, is not persuasive to establish causation. PA Coble stated in his letter, “there 
was NO (emphasis original) palpable defect of his Achilles tendon” on January 23, 2018, and “I 
do NOT (emphasis original) reasonably believe [P] had a complete rupture of his Achilles tendon 
at the time of this ED encounter.” (PX8) His statement that there was “no palpable defect” in his 
Achilles tendon is directly contradicted by the medical records. The examination findings showed 
tenderness in the Achilles, ecchymosis in the lateral ankle, limited ROM, and soft tissue swelling. 
Further, he was diagnosed with an acute left ankle and Achilles injury. Moreover, he was 
immobilized in a Cam walker boot to, per the Petitioner, protect the Achilles tendon. He was told 
to elevate and ice and to follow up with a primary care or specialist. Finally, he was provided 
instructions for Achilles tendonitis and the instruction included rupture care. PA Coble’s letter is 
rebutted by his own treating records and is thus not credible.  

Moreover, Dr. Stevens was asked on cross examination if the emergency room personnel 
who saw Petitioner on January 23, 2018, concluded there was no Achilles tendon rupture during 
that visit, would he defer to that opinion. Dr. Stevens responded, “Not necessarily. Because for 
me, as a subspecialist, we see the end stage for every problem. And one of the most commonly 
missed injuries is an Achilles tendon rupture. So once again, I cannot prove that the rupture 
happened there, but I—you know, my suspicion, and my high suspicion is, he had a rupture at and 
on January 23rd at that visit. And it just wasn’t diagnosed.” (RX7, T.18-19) 

Notably, PA Coble was never called to testify on behalf of Petitioner. Therefore,  PA Coble 
never submitted a curriculum vitae or any evidence regarding his education and training, whereas 
two board certified doctors went on record regarding their education and training, the very basis 
for their expert opinions.  Without any evidence to the contrary, I would infer the board certified 
doctors had more education and training than the PA.  Further, without the benefit of his opinion 
standing up to the rigors of cross examination to test its truth and examine its foundation, I would 
afford it little weight in light of the other two medical opinions.  

I would also find Petitioner failed to prove his pulmonary embolism was causally related 
to the February 2018 accident. Dr. Stevens testified Petitioner had three risk factors for developing 
a pulmonary embolism: a rupture, a boot and a smoking habit. Clearly the boot and smoking habit 
are unrelated to the February 2018 accident as Petitioner was prescribed the CAM walking boot 
after the January 2018 incident. Based on the opinions of Drs. Fletcher and Stevens, Petitioner has 
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failed to prove the Achilles tendon rupture was caused by the February 2018 accident as well. 
Thus, I would find Petitioner failed to prove the pulmonary embolism was causally related to the 
work accident. 

Based on the foregoing, I would find Petitioner failed to prove his condition of ill-being, 
his Achilles tendon rupture, was caused by his work-related accident of February 9, 2018. I would 
further find that Petitioner failed to prove his pulmonary embolism was causally related to the 
work accident and vacate the awards for TTD benefits, medical expenses and permanency. For 
these reasons, I dissent.  

/s/ Kathryn A. Doerries 



















































ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 20WC012435 
Case Name TINER, JUSTIN v. ENTERPRISE 

RENT-A-CAR 
Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0451 
Number of Pages of Decision 27 
Decision Issued By Marc Parker, Commissioner 

Petitioner Attorney Russell Haugen 
Respondent Attorney Torrie Poplin 

          DATE FILED: 9/3/2021 

/s/Marc Parker,Commissioner 
               Signature 



20 WC 12435 
Page 1 
 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
CHAMPAIGN 

)  Reverse 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Justin Tiner, 
 
 Petitioner, 
 
 
vs. NO:  20 WC 12435 
 
 
Enterprise Rent-A-Car, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of accident, 
temporary total disability, causal connection, permanent partial disability, medical expenses, 
prospective medical expenses, credit and penalties, and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.  The Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 
N.E.2d 1322, 35 Ill.Dec. 794 (1980). 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 2, 2020, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

21IWCC0451
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $19,700.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 3, 2021 /s/ Marc Parker     ____ 
MP:yl     Marc Parker 
o 9/2/21
68

            /s/ Barbara N. Flores______ 
    Barbara N. Flores 

/s/ Christopher A. Harris____ 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Rudolph Murgueitio, 
 
 Petitioner, 
 
 
vs. NO:  17 WC 21476 
 
 
United Service Companies, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, and permanent partial 
disability and causal connection, and being advised of the facts and law, affirms and adopts the 
Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 30, 2020, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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The bond requirement in Section 19(f)(2) of the Act is only applicable when the 
Commission has entered an award for the payment of money. Therefore, no bond is set by the 
Commission. The party commencing the proceedings for review in the Circuit Court shall file with 
the Commission a Notice of Intent to File for Review in Circuit Court. 

September 3, 2021 /s/ Marc Parker     ____ 
MP:yl     Marc Parker 
o 9/2/21
68

            /s/ Barbara N. Flores______ 
    Barbara N. Flores 

/s/ Christopher A. Harris____ 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Anthony Hamilton, 

Petitioner, 

vs. No.  13 WC 899 

Chamberlain Group, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Respondent herein and notice given to all 
parties, the Commission, after considering the issues of causal connection, medical expenses, 
temporary total disability, maintenance, and permanent partial disability, and being advised of the 
facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made 
a part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 8, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
 
 
 
SEPTEMBER 8, 2021 
                                                                    /s/ Marc Parker   

                                                                                         Marc Parker 
MP/mcp 
o-7/15/21 
068        /s/ Barbara N. Flores  
               Barbara N. Flores 
 
 
        /s/ Christopher A. Harris  
        Christopher A. Harris 

21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0453



21IWCC0454 INTENTIONALLY LEFT BLANK 



ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 19WC002052 
Case Name NIPPE, MONICA v. ST OF IL/IDOC/ 

MURPHYSBORO 
Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0455 
Number of Pages of Decision 9 
Decision Issued By Deborah Simpson, Commisioner 

Petitioner Attorney Thomas Rich 
Respondent Attorney Aaron Wright 

          DATE FILED: 9/8/2021 

/s/Deborah Simpson,Commissioner 
               Signature 



19 WC 2052 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse Accident/Causation  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

MONICA NIPPE, 

Petitioner, 

vs. NO:  19 WC 2052 

STATE OF ILLINOIS, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of accident, causation, 
notice, and medical expenses both current and prospective, and being advised of the facts and law, 
reverses the Decision of the Arbitrator for the reasons stated below, finds that Petitioner did not 
sustain her burden of proving accident or causal connection to current conditions of ill-being, and 
denies compensation.  

Findings of Fact – Testimony 

Petitioner testified that she was currently unemployed and “blissfully retired.”  She resides 
in Illinois but travels between Illinois and Florida.  She started working for Respondent in 1994 as 
a correctional officer (“CO”) at Menard.  In that job, she performed “inventory, bar rapping, 
shakedowns, escorts, towers.”  She estimated she spent 75-80% of her time as a gallery officer. 
She used the “big Folger keys” in that job.  Bar rapping caused tingling in her hands and fingers.   

Petitioner was a CO for about a year, thereafter she became an “LTS supervisor.”  In that 
job, she organized “all recreational activities for the offenders.”  That activity involved the use of 
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her hands and arms.   In that job, she also used keys, including the Folger keys.  Sometimes the 
Folger keys got stuck.  Menard was a maximum security facility and she had to unlock everything 
to get and return recreational equipment.  Each opening of a cabinet etc., required “four episodes 
of locking and unlocking.”   She also used chuckholes as a CO at Menard, which required the use 
of the Folger keys.   

In 1997, she went to Murphysboro juvenile boot camp.  She had one year as a CO, two 
years as a leisure specialist at Menard, and 15 years as a leisure specialist (LTS) at Murphysboro.  
She had to engage in the recreational activities including “wall climbing where you use your 
fingers and climb up the wall repelling.  A-course obstacle course and final challenges.”  “That 
was part of the boot camp philosophy, that everybody there would partake and do it all.”  She had 
to be physically fit to engage in the activities with the inmates.  Each LTS would run two to three 
courses each day lasting between an hour and an hour and a half.  She agreed that it translated into 
three to four and a half hours of physical activity a day.  The boot camp had less doors/locks than 
Menard, but you still needed to use keys a lot to get into your desk, the bathroom, filing cabinet, 
and the equipment room.   

After the boot camp closed in 2012, she returned to Menard as a correctional counselor in 
segregation.  In that job she had to get mail every day from a locked area using a master key.  She 
would also have to do a background inventory to see if an inmate could bunk with another inmate. 
In that activity, she would be “typing, pulling up all their disciplinary history on a computer and 
disciplinary tracking and writing on the sheets.”   About 25% of it was handwriting and 75% 
typing.  She agreed that “virtually [her] entire job was using [her] hands either writing or on a 
computer.”  She agreed with the job description dated 1/7/19 which indicates use of hands 6 to 8 
hours a day. 

During her employment, Petitioner began to notice symptoms including 
numbness/tingling, and especially symptoms in her right hand, which would lock up.  She does 
not have diabetes, gout, hypothyroidism, rheumatoid arthritis, is female, and is a bit overweight.  
Since retirement, she lost weight and no longer took hypertension medication.  She sought 
treatment from her primary care physician, who referred her to Dr. Alam, a hand specialist, who 
performed an NCS.  She filled out an accident report on January 4, 2019 because the doctor 
recommended “to get the surgery done because of progressive work.”  In addition, her hands were 
hurting more than before.   

Petitioner’s lawyer sent her to Dr. Kutnik, presumably for a Section 12 medical 
examination.  She read his report, but she thought he misunderstood “the whole depth of work” 
she performed in her jobs with the State of Illinois.  She specifically noted the rigor of wall 
climbing and that only people with military training would understand.  She also disagreed with 
the report of Dr. Sasso, Respondent’s IME.  Petitioner believed “she was also confused about 
prisons and maximum security and that’s that” she did.   
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Petitioner testified that currently she awoke two or three times a night with her hands 
completely numb all the way up her arm.  Her condition had gotten progressively worse since her 
retirement.  She did not have any recreational activities that involve the repetitive use her of her 
arms or hands.   

On cross examination, Petitioner testified both her hands hurt, but the right was worse.  She 
was still dropping things; she dropped her “entire cup of coffee” four days  earlier.  Over the past 
month or so, she also dropped keys and she had difficulty picking up small things.  She did not 
recall dropping anything from her left hand.  Regarding her elbows, whenever she tried  to unscrew 
something, she felt “ the tension and it [went] all the way through here” (indicating on her right 
arm).  The symptoms in her left arm were not as severe.  She reiterated that she no longer took 
medication for hypertension.  She agreed that she was still obese and was an occasional smoker; 
“maybe once a week.”  She retired in February 2019.  At that time, she probably smoked every 
day.  She also drank alcohol occasionally, again about once a week. 

Petitioner did not recall that medical records from October 26, 2018 included the mention 
of carpal tunnel syndrome (“CTS”), but she did not have any reason to dispute that notation.  She 
also did not remember telling the doctor at that time, that her symptomatic episodes lasted three 
months.  She had arthritis in her knees but not her hands.  She also had no knowledge that Dr. 
Alam’s report noted bilateral CTS, but no mention of any condition of her elbows.  She did not 
remember anything she told Dr. Kutnik.  She was a CO at Menard for 11 months up to January 
1995.  In 1994-1995, she did not have the symptoms she currently complained about.  During her 
stint at Menard, she heard talk about CTS.   

In the job description she prepared, Petitioner noted that as leisure specialist at Menard 
from 1995 to 1997, she lifted weights, probably every other day with the inmates.  She both 
participated and taught the inmates proper technique.  During that time, she also played basketball 
with the inmates, but rarely.  She did not recall feeling numbness/tingling in her hands at that time. 
At Menard, they would inventory the equipment twice a day and she had to lock/unlock the 
equipment shed.   

The obstacle course she referred to was at the boot camp.  She described the activity.  “You 
would run and you would do hurdles.  There were bars and you’d jump over the hurdles and then 
you’d jump on a wall.  Climb over the wall and then you’d run zigzag and you would go through 
the tires and then you’d come around the corner and do the monkey bars across and then you’d 
jump like a little mud pit and you’d go through and run through a belly crawl.”  She could 
matriculate the course in a minute and a half.  In the beginning she probably did it once a day 
training the kids.  The rock wall was about 20 to 22 feet.  She climbed the rock wall “a lot.”  She 
had to screw in the safety hooks on the wall, which connects to the harnesses on the inmates.  She 
had to make sure that each kid was properly secured.  She had to use “quite a bit of” force to secure 
the inmates in the harnesses.  There were about 22 kids in each unit.  They repelled the wall on 
weekends.  She did not believe she had symptoms in 2011.  
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Petitioner did not file any accident report until January 7, 2019. In it she reported that on 
January 4, 2019 she developed bilateral numbness/tingling/weak grip and locking fingers due to 
repetitive trauma with both hands/wrists involving cuffing/uncuffing, locking/unlocking steel 
doors, rapping bars, repelling, screwing/unscrewing harnesses, and typing.  She based the accident 
date on receiving the results of the EMG.    

Petitioner testified that she did not have the symptoms in the beginning of her job at Menard 
as leisure specialist.   She returned to Murphysboro for “just a year” before she retired.  She took 
some days off of work to take care of her ailing mother.  She still helps her as much as she could.  
Her care of her mother does not involve use of her hands/arms.  They did renovations of her house 
in Southern Illinois, her mother’s house in Southern Illinois, and their house in Florida.  She only 
did some “deck labor” on the Florida house and nothing else.  

Respondent’s description for a Correctional Activities Specialist indicates Petitioner had 
to use her hands for gross/fine manipulation each 6-8 hours a day.  Petitioner prepared a timeline 
of her work activities for Respondent: 

1994-1995 – CO at Menard, which involved counts, cuffing/uncuffing inmates, 
locking/unlocking steel and entry doors, rapping bars, escorting cuffed inmates, 
shakedowns/searches of large property boxes.    

1995-1997 – Correctional Leisure Specialist at Menard, which involved 
planning/implementing inmate activities, weight lifting, basketball, maintaining inventories, doing 
shakedowns of the gym, carrying equipment, and organizing guest speakers and statewide 
tournaments.   

1997-2012 – Correctional Leisure Specialist at Murphysboro, which involved 
planning/directing/participating in various sporting activities, organizing special events/guest 
speakers, cleaning gym floors/equipment, inventorying tools, and recording data.  She reported 
prior injuries: blowing out her right knee while repelling and breaking her left knee breaking up a 
fight. 

Findings of Fact – Medical Records 

On March 18, 2019, Petitioner presented to Dr. Kutnik, an orthopedic surgeon, for a one-
year history of progressively worsening pain/numbness in both hands.  She had virtually constant 
symptoms in her right hand, had difficulty with daily activities, and dropped things.  She retired 
the prior month after a 25-year career at Illinois Department of Corrections.  Dr. Kutnik diagnosed 
bilateral CTS/CUTS.  He noted that even though the EMG failed to show CUTS, there was a 15% 
false negative rate for the test.  Dr. Kutnik recommended staged (right then left) bilateral 
CTS/CUTS surgeries due to the progressive and worsening symptoms.   

21IWCC0455



19 WC 2052 
Page 5 

On August 2, 2018, Petitioner presented to Dr. Fasnacht, her primary care physician for 
recheck of hypertension.  Dr. Fasnacht noted “recheck of unspecified hypothyroidism.”  Symptoms 
included weight gain, cold intolerance, and fatigue.”  Petitioner described the condition as mild 
and unchanged.  There does not appear to be any mention of CTS and Cubital Tunnel Symptom 
(“CUTS”).  An EMG/NCS showed moderate-to-severe CTS on the right, mild left CTS, and no 
evidence of cervical radiculopathy. 

On October 26, 2018 Petitioner returned to Dr. Fasnacht for chronic pain management for 
the diagnoses of hypertension, low back pain, bilateral CTS, eustachian tube dysfunction, sinusitis, 
and obesity (41.82 BMI).  Her episodes of paresthesia lasted three months and  occurred seven 
times a week.  Her symptoms were consistent with “ulnar and Carpal tunnel syndromes.”   

Findings of Fact – Doctor Depositions 

Dr. Kutnik testified by deposition on August 20, 2019.  He is a board-certified orthopedic 
surgeon.  He just took the test for hand qualification but was awaiting the results.  He sees about 
120 patient a week, mostly for hand and arm complaints, and performed about 15 surgeries a week. 
About a half of his surgeries involve CTS.  “Jobs that involve repetitive use of the hand, 
particularly the more force, grip, squeeze, weights, or lifting involved, all can contribute or 
increase the risk of developing either compression neuropathy,” including CTS and CUTS.  There 
are nonoccupational risk factors as well.  He reviewed some medical records and examined 
Petitioner on March 18, 2019.  She complained about worsening bilateral pain and numbness.  It 
involved all fingers on the right hand and the 4th and 5th fingers of the left hand.  She had symptoms 
for about a year.   

Petitioner attributed “a great deal of” her symptoms to her 25 years of work at the 
Department of Corrections.  She retired a month before he saw her.  They briefly discussed her 
work history.  She provide the basic job description of a CO.  Part of her job had changed, and she 
and she was involved with setting up and arranging gym activities.  She described activities 
involving both fine and gross manipulation with her hands.  He briefly outlined her jobs, as 
described by Petitioner.  As she described it, her job as correctional counselor had a more 
supervisory aspect.  She did more administrative activities, including clerical, handwriting, and 
typing.  She also described shakedowns, but he believed that applied more to her job as CO. 
Clinically, he found  CUTS, but it was not evidenced on the NCS.  He noted that the test is far 
more sensitive in detecting CTS than it is in detecting CUTS.   

Dr. Kutnik opined that based on Petitioner’s description of her job activities, those 
activities were a contributing factor in her conditions.  He noted that “around the  time of when 
her symptoms  really developed and got a lot worse, she was using her hands quite readily for all 
manner of activities, and a bit more excessively so certainly as a leisure specialist where she was 
organizing the activities and participating in some of these weightlifting and other gym-type 
motions.”   
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He acknowledged that she had co-morbidities such as being female, being obese, and 
having hypothyroid disease.   He recommended surgery.  He thought she would not likely improve 
without the surgeries.   

On cross examination, Dr. Kutnik testified he only saw Petitioner once and did not know 
her current condition.  He has not had a hand certificate in the past.   He agreed that her age was 
a co-morbidity factor but not her hypertension or smoking.  He also did not consider opioid use as 
a co-morbidity factor, but he was not sure there was enough research on the issue.   

Petitioner did not bring the job description Dr. Kutnik had; he received it sometime after 
her visit.  Because of the temporal remoteness, he did not consider her work as CO ending in 1995 
to be a contributing factor in her conditions.  Causation has more to do with repetition, but the 
higher the force/weight the “more substantial the contribution would be.”  He thought she actually 
participated in weightlifting to help demonstrate.  He did not know how much weight she was 
lifting.  He assumed “she was spending a majority of her time doing these things.”   

On redirect examination, Dr. Kutnik noted that in studying for the hand certification, he 
read literature that there was no definitive evidence that smoking contributed to CTS/CUTS, and 
hypertension was not even mentioned.  He has not seen definitive evidence that typing plays a role 
in developing these conditions.  He did not believe her activities as leisure specialist at Menard 
and Murphysboro were very different.   

Dr. Sasso testified by deposition on November 18, 2019.  She is a board-certified 
orthopedic surgeon with a subspecialty fellowship in hand surgery, also known as a hand 
certificate.  She performed about four hand surgeries a week.  About 10% of her surgeries involve 
CTS and 7% CUTS.   

Dr. Sasso performed a Section 12 medical examination on Petitioner on August 12, 2019 
to evaluate bilateral CTS/CUTS.  Initially, Petitioner had night time symptoms and it was worse 
with driving.  She reported dropping things, including while using a chainsaw.  She had weakness 
and could not tighten a water hose.  Dr. Sasso noted that occupational factors for CTS/CUTS, 
involve “heavy repetitive lifting such as those seen in factory workers that are doing the same job 
over and over.  People who use vibratory tools such as jackhammers, they have a higher incidence” 
of CTS.  The studies about smoking and CTS are conflicting, but there were “studies that had 
increased nerve compression associated with tobacco use;” nicotine does constrict the blood 
vessels.   

Petitioner reported starting at Menard in 1994, moving to Murphysboro in 1997, where she 
was doing repelling, rock climbing, and running an obstacle course.  She moved back to Menard 
in 2012 and back to Murphysboro in 2018, where was she was doing predominantly office work 
and organizing physical activities.  Her BMI of 42 classified her as “very severely obese,” which 
is a co-morbidity factor for CTS/CUTS.   
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Dr. Sasso diagnosed bilateral CTS/CUTS.  However, she opined that her conditions were 
not causally related to her work activities.  Her work activities did not involve significant risk 
factors such as heavy lifting, and she did not report continual typing.  She had multiple other risk 
factors such as obesity and  the use of “a garden hose and using vibratory work tools at home,” 
which can cause or aggravated CTS.   

On cross examination, Dr. Sasso testified that she performed maybe six Section 12 
examinations and gave about three depositions year.  She was not provided Dr. Kutnik’s 
deposition.  She had description of Petitioner’s job duties written out by Petitioner.  Dr. Sasso had 
not been to Menard or Murphysboro.  She was not aware of the shift Petitioner worked at Menard. 
She was not sure what type of correctional facility Menard was.  She never heard the term bar-
rapping, or a shakedown.  The literature about the association of typing and CTS is controversial, 
but it can possibly be a factor for a person typing all day every day.  She never saw any association 
between handwriting and CTS.  She did not examine Petitioner’s work station, but Petitioner 
indicated it was ergonomically correct. She agreed that Petitioner’s job included cleaning weights 
and workout equipment, gross manipulation of her hands, and lifting.  

Dr. Sasso also agreed that using hands for fine manipulation, gross manipulation, grasping, 
twisting, and handling or typing six to eight hours a day could possibly cause or aggravate CTS, 
“depending on what she’s doing.”  However, the variety of activities she reported militate against 
CTS; “she’s not doing anything repetitive.  She’s typing, playing intramural sports, she’s doing 
some cleaning, she’s opening some doors.  That’s not repetitive.  If  what you’re suggesting is the 
case, then we should all have” CTS.   She believed a person must perform the same action over 
and over to cause CTS.  

Conclusions of Law 

The Arbitrator found Petitioner sustained her burden of proving accident and causation.  
She noted that Petitioner’s activities were distinctly work related and not the activities performed 
by members of the public at large.  In addition, she cited City of Springfield v. IWCC, 388 Ill. App. 
3d 297 (4th Dist. 2009) for the proposition that hand intensive repetitive work can cause CTS even 
if the work activities were varied.  She also noted that the Commission had frequently found the 
work as CO at Menard can cause or aggravate peripheral neuropathies such as CTS and CUTS. 
Finally, she found the opinions of Dr. Kutnik persuasive and discounted the opinion of Dr. Sasso 
because she believed a person must perform the same action over and over again to cause CTS.  

Respondent argues the Arbitrator erred in finding accident/causation.  It notes that there 
was no testimony that Petitioner had symptoms while performing her work activities.  It also noted 
that Petitioner testified  that her symptoms actually increased after her retirement.   

In looking at the entire record before us, the Commission finds that Petitioner did not 
sustain her burden of proving she sustained a compensable accident or that her work activities 
caused or contributed to her conditions of ill-being.  Accordingly, we reverse the Decision of the 
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Arbitrator on the issues of accident and causation and deny compensation.  The Commission agrees 
with Dr. Sasso’s opinion that Petitioner’s activities were varied and neither ultimately repetitive 
or involved extensive awkward positioning or forceful grasping.  Furthermore, while the 
Commission has previously held that work activities by a CO at Menard had contributed to 
peripheral neuropathies, we do not believe that the Arbitrator should have relied on Petitioner’s 
activities as a CO at Menard, which occurred 25 years prior to her developing her current 
symptoms.  Even Petitioner’s Section 12 medical examiner, Dr. Kutnik, found her activities as CO 
were too temporarily remote to be a causative factor in her developing CTS/CUTS and Petitioner 
even testified that she had no symptoms while working at Menard.    

In addition, the work activities Petitioner was performing at the time of the onset of 
symptoms appear to have been particularly benign for developing peripheral neuropathies.  The 
Commission agrees with Respondent that it is very significant that Petitioner’s symptoms actually 
got worse after her retirement, which is established both through her testimony and her report to 
Dr. Kutnik.  That fact strongly militates against finding her work activities caused her conditions 
of ill-being.  In addition, Petitioner had non-occupational co-morbidity factors for developing 
peripheral neuropathies including her age (51 at the alleged date of manifestation), gender, obesity, 
and possibly her history of tobacco use.  Finally, it is interesting to note that she reported to Dr. 
Sasso that she dropped a chainsaw.  There is no evidence of her using a chainsaw in her work.  
Therefore, her use of such a vibratory tool would be another non-occupational risk factor.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator issued December 2, 2020 is hereby reversed. 

IT IS FURTHER ORDERED BY THE COMMISSION that it finds Petitioner has not 
sustained her burden of proving accident or that her work activities caused her current conditions 
of ill-being of bilateral Carpal Tunnel Syndrome and bilateral Cubital Tunnel Syndrome and 
compensation is denied.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

September 8, 2021 /s/ Deborah L. Simpson 
Deborah L. Simpson 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/dw 
O-7/28/21 /s/ Thomas J. Tyrrell 
46 Thomas J. Tyrrell 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILLIAMSON  )  Reverse (Accident)  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify Up   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
Steve Miller, 
 
 Petitioner, 
 
vs.        NO:  18 WC 8640  

          
Illinois Dept. of Transportation, 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review under §19(b) having been filed by Petitioner herein and notice 
given to all parties, the Commission, after considering all issues, and after being advised of the 
facts and law, reverses the Decision of the Arbitrator as stated below. 

 
Findings of Fact 

 
 Petitioner has worked for Respondent as an engineering technician since January 2017. His 
job duties include inspecting work done by contractors and ensuring that work is completed in the 
correct manner. He also writes evaluations used for determining progress pay. Petitioner testified 
that he currently works on erosion control reports and must make sure the soil erosion on projects 
does not run off. He testified that he conducts traffic control audits which involve making sure the 
barrels and signs are in good condition and in the proper place. Petitioner testified that he currently 
works out of a field office. He testified that in the winter, Respondent has winter assignments 
where workers are randomly assigned to various departments to provide extra help. 
 
 On February 28, 2018, Petitioner was assigned to the bridge department. His assignment 
involved checking box culverts and looking for cracks and other signs of erosion buildup. That 
day, Petitioner worked with Anthony Graham setting up signs in Marion, IL. Petitioner testified 
that it began sleeting and he had to use the restroom. Petitioner testified that after he and Mr. 
Graham finished setting up the signs, they went to the closest field office with a restroom. He 
testified that he had visited this field office previously and had even been assigned to the office for 
a few months. Petitioner testified that after using the restroom he sat at a desk he used when he 
was assigned to that field office a few months earlier. A few workers were gathered and talking, 
and Petitioner joined the conversation. Petitioner testified that he was also looking at his personal 
cell phone. 
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 At around 2:30 p.m., Craig Lester arrived and demanded Petitioner get out of his chair. 
Petitioner testified that he refused and was sitting at the desk holding his cell phone and a pop. 
Petitioner testified that Mr. Lester demanded Petitioner give him the chair a second time and 
Petitioner again refused. Petitioner testified: 
 

“About the third time he said, ‘Come on, man, I need my chair.’ And 
I looked at him, I shook my head no, and I believe I said no. And 
then at that time he said something to the likes of, ‘Get out of my 
fucking chair’, or ‘Give me my fucking chair’, as to which I tried to 
ignore him, and I shook my head no. I went about looking at my 
phone, and I’m not quite certain how it happened, I don’t know, the 
chair had been lifted in some way.” 
 

(Tr. at 15). Petitioner testified that he assumes Mr. Lester grabbed the left arm of the chair. 
Petitioner testified that he was “tossed out” on the right side. Id. The office chair had wheels. 
Petitioner then stood up and sat in a different chair. He did not notice any symptoms immediately. 
However, after driving the IDOT truck back to the central office, Petitioner first felt symptoms as 
he got into his personal truck to drive home. He testified that it felt like his toes were almost on 
fire. He testified that these symptoms became evident approximately 1.5 hours after the work 
incident. 
  
 Under cross-examination, Petitioner testified that he and the other workers were discussing 
future job openings and who might apply to the positions. He testified that he was sitting at the 
desk waiting for the clock to run out. He believed he had 20 minutes left in the workday. He 
testified that all the workers were wrapping up for the day and he agreed that they were just sitting 
around conversing. Petitioner admitted that he was not performing any work duties when the 
incident occurred; instead, he was checking his cell phone. Petitioner testified that if Mr. Lester 
politely asked him to move, he probably would have moved. However, Petitioner testified that he 
did not want to “enforce” negative behavior, particularly when there were other available chairs. 
(Tr. at 28). Petitioner testified that he never had any prior issues or disputes with Mr. Lester.   
 
 Petitioner readily admitted that he experienced ongoing low back pain prior to this work 
incident. Petitioner underwent a lumbar injection only five days before the date of accident. 
However, Petitioner testified that his lumbar pain significantly worsened following the work 
incident. He testified that he would like to proceed with the lumbar surgery recommended by Dr. 
Gornet.  
     
 Craig Lester testified on behalf of Respondent. He has worked for Respondent for 25 years 
and is a PCC supervisor. Mr. Lester testified that on the date of accident he was working in the 
field. He testified that when he returned to the office, he saw Petitioner sitting in his chair. Mr. 
Lester testified that he told Petitioner he was sitting in his chair twice, but Petitioner did not 
respond. Mr. Lester testified: 
 

“And so I said…it’s been a while, but I think it was like, ‘Would 
you please get out of my f’ing spot’…And he shook his head no and 
then started to slide the chair away from me…So I put my right hand 
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on the chair, and I kind of took the arm, and I went, ‘Come on, get 
up’…just kind of shaking the arm. So he had taken and he started 
sliding, trying to slide on the chair and I had got the arm’s reach, 
and I had it. And it was like within just an instant, the legs had 
flipped on the tile, came up and kind of hit me in the shins, and that 
was it…” 

(Tr. at 42-43). He testified that he then picked up the chair and sat down. Petitioner then sat in a 
different chair. Mr. Lester testified that he did not know if there were officially assigned desks; 
however, this desk was where he had all his work items, including reports. He testified that 
Petitioner was not actually sitting at the desk; instead, Petitioner was sitting with his back to the 
desk. Mr. Lester testified that he had no prior disagreements with Petitioner. 

Anthony Graham testified on behalf of Respondent. Mr. Graham works as a technician for 
Respondent. He has worked for Respondent for 18 years. He testified that on the date of accident, 
he and Petitioner visited the field office to use the restroom and to warm up. He believed they were 
in the office for approximately 10-15 minutes and agreed that they were sitting and talking with 
some of the other office workers. Mr. Graham testified that Mr. Lester came in and asked Petitioner 
at least two times to get out of the chair. He testified that he saw Mr. Lester hold the arm of the 
chair and finally pick up the arm of the chair. He testified that Petitioner then got up and sat in a 
different chair. He did not believe Petitioner fell completely to the floor; instead, he testified that 
Petitioner got out of the chair as it was turning over. 

Donald Rightnowar testified on behalf of Respondent. He has worked for Respondent for 
approximately 29 years and is a civil engineer. Mr. Rightnowar testified that he did not see what 
happened, but he did hear the encounter between Petitioner and Mr. Lester. He testified that he 
saw Mr. Lester enter the office and then heard him tell Petitioner to get out of his chair more than 
once. He then heard the chair rolling, but he did not see any part of the incident when he stood up. 
He testified that when he stood up, Petitioner was already seated in a different chair and Mr. Lester 
was sitting in the contested chair. Mr. Rightnowar testified that the desk is not assigned to any 
worker; instead, it is a floating desk for whoever needs to use it that day. 

Conclusions of Law 

Petitioner bears the burden of proving each element of his case by a preponderance of the 
evidence. Sisbro, Inc. v. Industrial Comm’n, 207 Ill. 2d 193, 203 (2003). He must show by a 
preponderance of the evidence that he suffered a disabling injury which arose out of and in the 
course of his employment. Id. The phrase “in the course of employment” refers to the time, place 
and circumstances surrounding the injury. Id. To satisfy the “arising out of” prong, Petitioner must 
show that the injury “…had its origin in some risk connected with, or incidental to, the 
employment.” Id. The compensability of Petitioner’s claim rests on the question of whether he 
suffered an accident arising out of his employment. After carefully considering the totality of the 
evidence, the Commission finds Petitioner did not meet his burden of proving his injury arose out 
of his employment. 

The Commission notes that Respondent disputed the issue of accident at the arbitration 
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hearing. However, Respondent did not dispute the Arbitrator’s conclusion that Petitioner’s injury 
arose out of and in the course of his employment in either its Petition for Review or its Statement 
of Exceptions. The Commission exercises original jurisdiction. See, e.g., Caterpillar Tractor Co. 
v. Industrial Comm’n, 215 Ill. App. 3d 229, 238-39 (1991). This means it has the authority to 
determine all unsettled questions and is not bound by the Arbitrator’s findings. The Commission’s 
review of a case is not restricted to the information found in the Petition for Review or the 
reviewing party’s Statement of Exceptions. Instead, Illinois courts have determined that the 
Commission may sua sponte consider a new theory of recovery as long as a party’s substantial 
rights are not prejudiced. Id. at 239. Thus, the Commission has the authority to review all questions 
of law or fact which are evident in the record as long as a party’s substantial rights are not 
prejudiced. In this case, Petitioner is not prejudiced by the Commission’s review of the question 
of whether Petitioner’s injury was the result of a compensable accident because the parties fully 
litigated this disputed issue during the arbitration hearing.  

 
After carefully considering the evidence, the Commission finds Petitioner failed to meet 

his burden of proving his injury arose out of his employment. An injury that occurs during work 
hours and even on an employer’s property does not necessarily arise out of a claimant’s 
employment. Instead, Petitioner must show that “…there is apparent to the rational mind a causal 
connection between the conditions under which the work is to be performed and the resulting 
injury.” Castaneda v. Industrial Comm’n, 97 Ill. 2d 338, 342 (1983) (internal citations omitted). 
The Illinois Supreme Court has determined that “[w]here a physical confrontation is purely 
personal in nature, the resulting injuries cannot be said to have arisen out of the employment.” Id. 
The Commission finds that the totality of the circumstances surrounding this altercation reveals 
that Petitioner’s injuries are the result of a purely personal confrontation. 

 
The undisputed evidence reveals that at the time of the incident, Petitioner was sitting in a 

chair facing away from the desk. Petitioner was looking at personal items on his personal cell 
phone and was also participating in a conversation with other workers. Petitioner admittedly was 
not performing any work-related duties and was instead running out the clock on the last 
approximately 20 minutes of his workday. The other workers were also sitting around the office 
casually chatting as they also waited for the final minutes of their workday to tick away. Mr. Lester 
entered the office and immediately ordered Petitioner to get out of the chair. The altercation 
escalated and Mr. Lester grabbed the chair and shook it while Petitioner tried to roll away in the 
chair. Nothing about this altercation relates to either Mr. Lester’s or Petitioner’s performance of 
their work duties. There is absolutely no evidence that either person wanted or needed to sit in that 
specific chair at that specific desk to complete their work. Instead, the Commission is faced with 
two men behaving like children and tussling over a chair in a personal dispute. While Petitioner 
may very well have sustained injuries as a result of this altercation, he failed to meet his burden of 
proving the altercation arose out of his employment.     
 

 
For the foregoing reasons, the Commission denies benefits to Petitioner because he did not 

sustain an injury arising out of and in the course of his employment. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on January 29, 2020, is reversed in its entirety and all benefits are denied. 

September 9, 2021
o: 7/13/21 _/s/ Thomas J. Tyrrell_____ 
TJT/jds Thomas J. Tyrrell  
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse  Choose reason 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     TTD & PPD  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
  
CINDY MAC DONALD, 
 
 Petitioner, 
 
vs. NO:  13 WC 07557 
 
PLAINFIELD SCHOOL DISTRICT 202, 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of accident, causal connection, notice, 
temporary total disability, medical expenses, and permanent partial disability, and being advised 
of the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   
 

The Commission affirms the Arbitrator’s decision as to accident, causal connection, notice, 
denial of maintenance, medical expenses, permanent partial disability regarding the left leg, and 
other-any and all other issues raised at hearing. The Commission modifies the Arbitrator’s award 
regarding temporary total disability (TTD) and permanent partial disability (PPD) as stated below.   
  

The Commission modifies the award of TTD benefits based on a careful review of the 
evidence. The Arbitrator awarded TTD benefits from February 7, 2013 through April 8, 2014 (60-
4/7 weeks) when Petitioner was determined to be at MMI. The Commission notes that that 
Petitioner applied for and was approved for disability retirement benefits by the Teachers 
Retirement System effective November 30, 2013 (RX 6). However, Petitioner was offered a 
position within her restrictions but voluntarily chose to retire. Respondent’s witness, Ms. Orlos, 
testified a teaching job with a 15 pound lifting restriction was definitely one they could 
accommodate. She further testified she was sure they had accommodated Petitioner’s restrictions 
as of October 28, 2013. Ms. Orlos testified they have accommodations for people in wheelchairs, 
sitting and teaching. (T.193-198) Ms. Orlos testified when they offer job accommodations, they 
just want the employee to do essential functions of the job as the main goal. For Petitioner, they 
had accommodated the weight limit and hours, and, if she needed to lay down, she could. Ms. 
Orlos testified that in her opinion, the accommodations from October 2013 through the date of 
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hearing have always been offered and continue to be offered.  It was open ended. (T.202-203).  
 
Although Dr. Sokolowski did not find Petitioner to be at MMI until April 9, 2014, after the 

FCE, Respondent is not liable for TTD benefits after November 29, 2013 as Petitioner was offered 
a job within the restrictions stated by Dr. Sokolowski, and Petitioner opted to retire. Again, 
Respondent’s witness, Ms. Orlos, testified to the ongoing offer of an accommodated position since 
that time to the date of the hearing. The Commission finds Ms. Orlos’ testimony credible and 
corroborated by the written letters confirming the accommodation. (RX9) Based on the foregoing, 
the Commission finds that Petitioner was offered a job within her restrictions and she chose not to 
accept the job. Therefore, she is not entitled to TTD benefits after November 29, 2013.  
 

The Commissioner further finds that Petitioner returned to work from October 28, 2013 
through October 30, 2013, as noted in RX10, and is therefore not entitled to TTD benefits for that 
period. Petitioner testified she was unable to work again starting October 31, 2013.   
 

Based on the evidence, the Commission modifies the TTD award to February 7, 2013 
through October 27, 2013 (37-4/7 weeks) and October 31, 2013 through November 29, 2013 (4-
2/7 weeks).  
 

The Commission performs an analysis under Section 8.1(b) as follows: 
 

1) There was no impairment rating performed so this factor is given no weight. 
2) Petitioner worked as a teacher for Respondent prior to her right wrist/forearm, left 

shoulder, left knee, and low back injuries. Petitioner testified she has been unable 
to return to her same occupation, even though Respondent did provide 
accommodations to return her to her same occupation. Petitioner, however, 
voluntarily retired when she was approved for disability benefits effective 
November 30, 2013. This factor is given moderate weight.  

3) Petitioner was 54 years old at the time of her injury. This factor is given some 
weight. 

4) Petitioner testified she had been unable to return to her former vocation, however, 
Ms. Orlos testified Respondent had, from October 2013 through date of hearing, 
offered Petitioner work within her restrictions. Petitioner did not make any further 
attempts to return to the accommodated work offered. Petitioner applied for and 
was approved for disability retirement benefits effective November 30, 2013. 
Petitioner essentially removed herself from the job market rather that returning to 
the accommodated work continually offered. This factor is given some weight.  

5) Petitioner sustained a work-related low back injury, right wrist/forearm injury, and 
left shoulder injury. Dr. Sokolowski’s diagnosis was lumbar pain with 
radiculopathy. (PX11) The MRI of April 12, 2013, showed T12-L1 disc protrusion, 
L4-5 disc bulge, facet arthrosis at different levels, stenosis, disc desiccations, 
annular fissure L5-S1 and multiple levels of degenerative disc disease. (PX 9) The 
MRI of November 7, 2017, noted L4-5 trace left paracentral posterior disc 
protrusion, improved from the prior examination. (PX11) Petitioner was diagnosed 
with a right forearm/wrist contusion strain by Dr. Meyer at Rezin Orthopedic on 
February 11, 2013. Petitioner underwent numerous treatment modalities, including 
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injections, and at no time was surgery recommended or suggested. Petitioner 
continues to take medications, including hydrocodone, Gabapentin, Tizanidine, and 
Pantoprazole (T.115-123). Petitioner testified she has ongoing low back pain and 
radiating leg pain. Petitioner testified that her right wrist and forearm were “okay”. 
Petitioner testified her main source of pain was her low back and right shoulder, 
which was not causally related. Petitioner received very minimal left shoulder 
treatment. Respondent’s IME physician, Dr. Zelby, opined Petitioner’s complaints 
were inconsistent with objective medical findings and with the natural history of 
Petitioner’s objective medical condition. Dr. Zelby opined Petitioner did not need 
any injections for her lumbar spine and he found Petitioner to have reached MMI 
by June 2013 with no restrictions needed. (RX 1) Respondent’s IME physician, Dr. 
Monaco, opined Petitioner had suffered a mild strain/contusion to her right 
wrist/forearm. He indicated there were signs of symptom magnification. (RX 2)   
This factor is given considerable weight. 

 
In reviewing the totality of the evidence, including  records of Rezin Orthopedics, Illinois 

Sports Medicine, Dr. Sokolowski, Dr. Campobaso, Dr. Prodromos, Kalina Pain Institute, 
Athletico, Champion Fitness Physical Therapy, Modern Pain Consultants, Section 12 examiners, 
Dr. Zelby and Dr. Monaco, vocational evaluator, Lisa Helma, and vocational consultant, Sharon 
Babat, the Commission finds that the Arbitrator issued an award for permanency that is excessive 
and not supported by the evidence, and not specific to address the different body parts injured. 

 
The Commission notes that Petitioner returned to work for Respondent on October 28, 2013, 

in a position within her restrictions. Petitioner testified that on that day, she went to the nurse’s 
office to lay down but left because there were children present. Petitioner did not ask the nurse if 
she could lay down elsewhere in the office. Ms. Orlos testified she sent an e-mail to Petitioner who 
responded the day had gone fine and Petitioner outlined what her 4 hours would be for the next 
day. Ms. Orlos testified Petitioner had no complaints regarding the accommodations at that time. 
Ms. Orlos testified she was unaware of any ‘lay-down’ complications. (T.200-201) 
 

Petitioner agreed the accommodations were the same at that time as the FCE in 2014, and 
Petitioner did not contact Respondent about returning to work at that point. The Commission finds 
accommodations were continually offered. (PX30T) Ms. Orlos testified a teaching job with a 15 
pound lifting restriction is definitely one they could accommodate and one she was sure they had 
accommodated on October 28, 2013. She indicated they have accommodations for people in 
wheelchairs, sitting and teaching. (T.193-198) Ms. Orlos testified that, in her opinion, the 
accommodations from October 2013 through current have always been offered, and continue to 
be offered, as it was open ended. (T.202-203) 
 

Petitioner’s vocational expert, Lisa Helma testified Petitioner suffered a loss of occupation 
given the FCE restrictions and Petitioner had no access to any type of stable job market. (PX27, 
p.13) Petitioner, however, testified she currently has a tutoring business that she operates out of 
the local library. (T.161) Petitioner’s income tax records further show Petitioner operated two other 
side-businesses, i.e., authoring a book, “Embracing the Self”, and Inspiring Home Solutions Real 
Estate Investing. (RX12) The Commission does not find Ms. Helma’s opinion persuasive.  
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Respondent’s vocational expert, Sharon Babat, testified Petitioner could return to work in a 
stable job market earning the same income as before the accident. (RX3). Ms. Babat testified 
Petitioner had transferable skills and could apply for other teaching jobs, as well as receptionist, 
clerk, customer service and sales jobs. Ms. Babat noted Petitioner had not conducted any self-
directed job search. She noted given the restrictions set out in the April 2014 FCE, there were 
several positions, including teaching, that Petitioner could obtain that allowed for alternating 
positions as needed. (RX 3, p.23) Ms. Babat testified that even considering the restrictions per the 
FCE, Petitioner could return to work as a teacher. (RX 3, p. 32) 

 
The Commission finds the opinions of Ms. Babat to be more persuasive than Ms. Helma. Ms. 

Babat opined Petitioner had the ability to return to work as a teacher, even with the restrictions set 
forth by the FCE, and the same restrictions prescribed by Dr. Sokolowski in October 2013. 
Petitioner voluntarily applied for and received disability retirement, which became effective 
November 30, 2013, therefore, Petitioner removed herself from the work force. The Commission 
finds that Petitioner failed to meet her burden, by a preponderance of the evidence, to prove loss 
of trade.  

 
Based on the above, when considering the five factors, the Commission modifies the 

Arbitrator’s award of 35% loss of use of a person as a whole to an award of 10% loss of use of a 
person as a whole for her low back injuries under Section 8(d)(2) of the Act. The Commission 
further finds Petitioner is entitled to an award of 2% loss of use of a person as a whole for her left 
shoulder injury under Section 8(d)(2) of the Act. The Commission finds Petitioner is entitled to an 
award of 3% loss of use of a right arm for Petitioner’s right wrist/forearm injuries under Section 
8(e)(10) of the Act. The Commission affirms the 1% loss of use of the left leg. 
 

All else is affirmed and adopted. 
 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to 
Petitioner the sum of $743.68 per week for a period of 41-6/7 weeks-(2/7/13-10/27/13 and 
10/31/13-11/29/13), that being the period of temporary total incapacity for work under §8(b) of 
the Act.  
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $669.31 per week for a total period of 69.74 total weeks, as provided in §8(d)(2) and 
§8(e)(10) & (12) of the Act, for the reason that the injuries sustained caused the 12% loss of use 
of Petitioner’s person as a whole (60 total weeks for person as a whole for low back & left shoulder) 
and a 3% loss of use of Petitioner’s right arm (7.59 weeks) and 1% loss of use of the left leg (2.15 
weeks). 
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the medical expenses as identified in PX 2, PX 4, PX 6, PX 8, PX10, PX12, PX14, PX 16, PX18, 
PX20, PX24, and PX33 under §8(a) of the Act. 
 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

SEPTEMBER 9, 2021 

o-7/13/21 /s/Kathryn A. Doerries 
KAD/jsf      Kathryn A. Doerries 

/s/Maria E. Portela 
    Maria E. Portela 

/s/Thomas J. Tyrrell  
Thomas J. Tyrrell 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF LASALLE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Quentin Buffington, 

Petitioner, 

vs. NO. 06WC037657 

Ace Hardware, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petitions for Review having been filed by the Respondent herein and notice 
given, the Commission, after considering the issues of accident, medical expenses, prospective 
surgery, causal connection, “application of law, 8(d)2 vs. 8e10, credit due Respondent, causation 
of current alleged condition to the original alleged accident”, permanent disability, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 28, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $5,000.00. The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
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SEPTEMBER 10, 2021 
o-7/13/2021
SM/sj
44 /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/ Deborah Baker 
Deborah Baker 

/s/Deborah Simpson 
Deborah Simpson 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 20WC008522 
Case Name COLLIER, DERIK v. NORTH AMERICAN 

LIGHTING, INC. 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0459 
Number of Pages of Decision 10 
Decision Issued By Deborah Simpson, Commissioner 

Petitioner Attorney Keith Sparks 
Respondent Attorney Stephen Carter 

          DATE FILED: 9/10/2021 

/s/Deborah Simpson,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
JEFFERSON 

)  Reverse  
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
Derik Collier, 
 Petitioner, 
 
vs. NO:  20 WC 8522 
 
North American Lighting, Inc., 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue of nature and extent of disfigurement 
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 28, 2020, is hereby affirmed and adopted. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
 
 Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $30,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
 
SEPTEMBER 10, 2021   /s/Deborah L. Simpson 
o8/18/21      Deborah L. Simpson 
DLS/rm 
046                  /s/Stephen J. Mathis 
       Stephen J. Mathis 
 
       /s/Deborah J. Baker 
       Deborah J. Baker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

 

Case Number 15WC032569 
Case Name FISCHBACH, EDWARD v. PURE METAL 

RECYCLING LLC 
Consolidated Cases  
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0460 
Number of Pages of Decision 16 
Decision Issued By Deborah Simpson, Commissioner 

 

 

Petitioner Attorney  Craig Manchik 
Respondent Attorney Nicole Hanlon 

 

          DATE FILED: 9/10/2021 

  
  

 

  
  
 /s/Deborah Simpson,Commissioner 
                Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
 
Edward Fischbach, 
 Petitioner, 
 
vs. NO:  15 WC 32569 
 
Pure Metal Recycling LLC, 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of permanent disability and medical 
and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.   
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 2, 2020, is hereby affirmed and adopted. 
 

IT IS FURTHER ORDERED BY THE COMMISSION Respondent shall pay 
$1,341.07/week for life, commencing August 12, 2020, as provided in Section 8(e)18 of the 
Act, because the injury caused 100% loss of the right arm. Commencing on the second July 
15th after the entry of this award, the petitioner may become eligible for cost-of-living 
adjustments, paid by the Rate Adjustment Fund, as provided in Section 8(g) of the Act.   

  
 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 
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 IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
 
 Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 
 
SEPTEMBER 10, 2021              /s/Deborah L. Simpson 
o8/18/21      Deborah L. Simpson 
DLS/rm 
046                  /s/Stephen J. Mathis 
       Stephen J. Mathis 
 
       /s/Deborah J. Baker 
       Deborah J. Baker 





























ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 14WC016758 
Case Name DORSEY, GREGORY v. 

ST OF IL-ILLINOIS STATE POLICE  
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0461 
Number of Pages of Decision 14 
Decision Issued By Deborah Simpson, Commissioner 

Petitioner Attorney Michael Hellman 
Respondent Attorney Danielle Curtiss 

 DATE FILED: 9/13/2021 

/s/Deborah Simpson,Commissioner 
  Signature 

with Special Concurrence
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify    None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

GREGORY DORSEY, 

Petitioner, 

vs. NO:  14 WC 16758 

STATE OF ILLINOIS – ILLINOIS STATE POLICE, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue of the nature and extent of Petitioner’s 
permanent partial disability, and being advised of the facts and law, changes the Decision of the 
Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which 
is attached hereto and made a part hereof.  

Petitioner worked as an investigator for the Illinois State Police in the gaming division.  On 
February 3, 2014 he stopped at his office to get material for his field investigations for the day.  
He got out of his car in the assigned parking lot, slipped on snow on the pavement, and fell.  His 
back and buttocks hit the ground and his head struck the door frame.  Petitioner had excruciating 
pain his lower back and buttocks.  He had to call a fellow officer to help him up and he eventually 
took Petitioner to a hospital Emergency Room.   

A lumbar MRI taken on February 19, 2014 showed spondylosis at L4-5 and L5-S1 causing 
foraminal stenosis without significant central canal stenosis.  Petitioner developed mid-back pain 
and an MRI taken on April 3, 2014, showed no acute osseous abnormalities, a prominent right 
osteophyte at T1-2 narrowing the adjacent neural foramen, a tiny paracentral/foraminal disc 
protrusion at T9-10, and no evidence of significant herniation or central canal stenosis.   
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Petitioner treated through May 28, 2015 with prescription medication, physical 
therapy/work hardening, epidural steroid injections, median block injections, and radiofrequency 
ablation.  Petitioner was unable to complete the work hardening program due to pain.  Upon 
completion of treatment, Petitioner still demonstrated deficits in strength, range of motion, gait, 
and subjectively reported 7/10 pain.  Petitioner’s treating doctor released him from treatment and 
to work without restrictions on May 28, 2015.  Petitioner retired from Respondent in July of 2015.  
Petitioner testified that the work-related accident/injury sped up the timing of his retirement. 

Petitioner acknowledged a previous injury to his back doing a military exercise when he 
fell from a truck.  It was 15 to 17 years before the instant accident.  Petitioner testified he enlisted 
in the armed forces in 1982 upon finishing high school.  He was in active service for over 20 years 
and continued in the army reserves for a total of 34 years of service.  The only treatment he received 
for the prior injury was a shot in the back.  He had no other treatment for his back until the instant 
accident.  Petitioner testified he had not worked anywhere since his retirement from Respondent. 
The accident changed his plans to work as a Department of Defense government contractor 
overseas, which would have been very lucrative.  He could not perform that type of work 
physically after the injury.   

The Arbitrator awarded Petitioner 75 weeks of permanent partial disability benefits 
representing loss of the use of 15% of the person-as-a-whole.  He gave greater weight to 
Petitioner’s credible testimony that he retired before he wanted due to impairment related to his 
injury.  He gave some weight to his age (49).  He gave moderate weight to his testimony about 
other job opportunities that he could no longer perform.  He also gave greater weight to Petitioner’s 
credible testimony about his ongoing disability and lifestyle change.  Respondent argues that the 
permanent partial disability award is excessive.  It stresses that great weight should have been 
placed on Petitioner’s release to work without restrictions.  No weight should be given to the 
possibility of loss of future income.  It recommends a permanent partial disability award of 8% of 
the person-as-a-whole.  

Initially, the Commission notes that there is a clerical error in the Findings section of the 
Corrected Decision of the Arbitrator.  The decision notes an accident date of November 19, 2014, 
but the record establishes that February 3, 2014 was the correct date of accident.  Accordingly, the 
Commission changes the accident date from November 19, 2014 to February 3, 2014. 

Secondarily, we do not believe the Arbitrator should have given consideration to 
Petitioner’s testimony about his “lost opportunity” for working as a contractor with the Department 
of Defense after his retirement.  Without any evidence that Petitioner was offered any such 
employment or even that he applied for any such position, the Commission finds that that such an 
opportunity was speculative at best and should not be considered in determining the permanent 
partial disability award.  

Nevertheless, we do not find the Arbitrator’s permanent partial disability award to be 
excessive.  Although we find that the Arbitrator should not have considered Petitioner’s 
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speculative potential post-retirement income, the Commission notes that Petitioner had extensive 
conservative treatment that extended for 15 months and had significant deficiencies and pain after 
treatment was completed.  These deficiencies appear to be permanent.  Therefore, the Commission 
affirms the Arbitrator’s permanent partial disability award.   

IT IS THEREFORE ORDERED BY THE COMMISSION that in the Findings section of 
Corrected Decision of the Arbitrator “November 19, 2014” is changed to “February 3, 2014.” 

IT IS FURTHER ORDERED BY THE COMMISISON that the Corrected Decision of the 
dated March 12, 2021 is changed as noted above and is otherwise affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMMISSION that Respondent shall pay to the 
Petitioner the sum of $1,336.91 per week for a period of 70&3/7 weeks, that being the period of 
temporary total incapacity for work under §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to the 
Petitioner the sum of $721.66 per week for a period of 75 weeks because the work-related injuries 
caused the loss of the use of 15% of the person-as-a-whole pursuant to §8(d)(2) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

SEPTEMBER 13, 2021 /s/Deborah L. Simpson 
Deborah L. Simpson 

  /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/dw 
O-8/18/21
46
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CONCURRING OPINION  

 
 I concur with the majority’s affirmance of the 15% loss of the person-as-a-whole 
permanent partial disability (PPD) award. I write separately to provide additional bases and facts 
to support the PPD award.  
 

The Arbitrator found that on February 3, 2014, Petitioner sustained a work-related accident 
while working as a state trooper and special agent for Respondent. The Arbitrator further found 
that Petitioner’s current condition of ill-being is causally related to the work accident on February 
3, 2014 and awarded all requested medical bills and 70-3/7 weeks of temporary total disability 
benefits. The Arbitrator noted that all of the medical records in the case consistently documented 
a history of the work accident, and even Dr. Kornblatt, Respondent’s section 12 examining 
physician, opined that Petitioner suffered lumbar and thoracic injuries (strains) as a result of the 
work accident. However, the Arbitrator found Dr. Kornblatt’s opinion that Petitioner only 
sustained strains to be unpersuasive. Respondent did not seek review of these findings. The only 
issue on review is the nature and extent of Petitioner’s disability. 

 
I would find that the Arbitrator’s analysis of the §8.1b(b) factors, although reasonable, did 

not sufficiently acknowledge the extent and length of Petitioner’s medical treatment, as well as the 
resulting disability in analyzing subsection (v). I would include the facts below in my analysis.   
 

Petitioner underwent a lumbar spine MRI on February 19, 2014. On March 3, 2014, 
Petitioner sought treatment with Dr. Harvey who reviewed the February 19, 2014 lumbar spine 
MRI and interpreted it to show small disc herniations at L4-L5 and L5-S1. Dr. Harvey diagnosed 
Petitioner with a lumbar disc herniation and thoracic back pain, and recommended Petitioner 
undergo a thoracic spine MRI. Petitioner underwent a thoracic spine MRI on April 3, 2014. On 
April 8, 2014, Petitioner returned to Dr. Harvey who reviewed the thoracic spine MRI and 
interpreted it to show a small left paracentral disk herniation and mild facet degeneration which 
produced mild right and moderate left foraminal stenosis at L4-L5, but found nothing that required 
urgent neurosurgical attention. Dr. Harvey recommended Petitioner continue physical therapy.  

 
 On May 22, 2014, Dr. Harvey recommended Petitioner consult with pain management and 
referred Petitioner to Dr. Ashraf Hasan. On June 30, 2014, Petitioner underwent a transforaminal 
lumbar epidural steroid injection performed by Dr. Hasan. On July 7, 2014, Petitioner underwent 
a second transforaminal lumbar epidural steroid injection performed by Dr. Hasan. On July 29, 
2014, Petitioner underwent a third transforaminal lumbar epidural steroid injection performed by 
Dr. Hasan. On September 25, 2014, Petitioner underwent a fourth transforaminal epidural steroid 
injection performed by Dr. Hasan.  

 
On October 9, 2014, Dr. Hasan recommended Petitioner undergo bilateral L3-L4, L4-L5, 

and L5-S1 median branch blocks while continuing physical therapy. On November 3, 2014, 
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Petitioner underwent median branch blocks of the lumbar facet joints at L3-L4, L4-L5, and L5-
S1. Petitioner continued physical therapy through November 2014. On January 12, 2015, 
Petitioner began work conditioning. Petitioner testified that he was was unable to complete the 
work conditioning program due to worsening symptoms.      

On May 7, 2015, Petitioner underwent radiofrequency median branch facet neurotomies 
on the right at L4-L5 and L5-S1. On May 14, 2015, Petitioner underwent radiofrequency median 
branch facet neurotomies on the left at L4-L5 and L5-S1. On May 28, 2015, Dr. Hasan noted 
Petitioner had temporary pain relief of about 85% of his symptoms from the radiofrequency 
ablation procedures and recommended Petitioner undergo repeat bilateral radiofrequency ablation 
at L3-L4, L4-L5, and L5-S1. Dr. Hasan noted that the procedure had been denied by the workers’ 
compensation insurance carrier. Dr. Hasan recommended Petitioner continue a home exercise 
therapy program, return PRN, and released Petitioner to full duty work.  Petitioner retired from 
Respondent in July of 2015.  Petitioner testified that the work-related accident/injury sped up the 
timing of his retirement. 

Based on the foregoing, which details the extensive medical treatment Petitioner underwent 
for his lumbar and thoracic spine for approximately 15 months, I concur that the Arbitrator’s PPD 
award was not excessive. These facts, in conjunction with the Petitioner’s credible testimony that 
his lower back is now very sensitive, it is difficult for him to swing a golf club like he used to, he 
has difficulty doing activities with his grandson, he has to sit in a special chair when he goes to 
football games with his son, and he has trouble walking around a mall with his daughter, indicate 
that Petitioner has substantial permanent disability to his lower back.  
 
September 13, 2021 

/s/_Deborah J. Baker 
 Deborah J. Baker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 18WC031608 
Case Name UNGLESBEE, CHRISTY A v. HELP AT 

HOME 
Consolidated Cases 18WC031609 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0462 
Number of Pages of Decision 39 
Decision Issued By Kathryn Doerries, Commissioner 

Petitioner Attorney Matthew Brewer 
Respondent Attorney Frank Johnston 

          DATE FILED: 9/13/2021 

/s/Kathryn Doerries,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
SANGAMON 

)  Reverse  Causal connection  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CHRISTY UNGLESBEE, 

Petitioner, 

vs. NO:  18 WC 31608 

HELP AT HOME, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein, and 
notice given to all parties, the Commission, after considering the issues of accident, average 
weekly wage, causal connection, medical expenses, temporary total disability, maintenance, 
permanent disability, penalties and attorney’s fees, and being advised of the facts and law, modifies 
the Decision of the Arbitrator as stated below, and reverses on the threshold issue of causal 
connection, and otherwise affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.  The Commission further remands this case to the Arbitrator for 
further proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent partial disability, if any, pursuant to Thomas v. Industrial Comm’n. 
78 Ill.2d 327, 399 N.E.2d 1322 (1980). 

The Commission affirms and adopts that part of the Arbitrator’s Decision finding that 
Petitioner sustained an accident arising out of and in the course of her employment on November 
4, 2016, and regarding the calculation of Petitioner’s average weekly wage, however, the 
Commission reverses the Arbitrator’s Decision finding that Petitioner’s current condition of ill-
being including, but not limited to, headaches, her cervical spine, brachial plexopathy or thoracic 
outlet syndrome is causally related to the November 4, 2016, accident and vacates the Arbitrator’s 
award of temporary total disability, maintenance, medical expenses and penalties under §19(k) and 
§19(l) and attorney’s fees under §16, for the reasons explained below.  Therefore, the Commission
strikes all portions of the Arbitrator’s Findings of Fact and Conclusions of Law except the
paragraphs under Accident and Average Weekly Wage.
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Findings of Fact 

Petitioner alleges that she sustained an accident on November 4, 2016, that arose out of 
and in the course of her employment with Respondent.  She had no contemporaneous medical 
treatment as a result of this alleged injury.   

Petitioner’s Testimony 

Petitioner testified that on November 4, 2016, she was employed with Respondent as home 
care. She worked for Respondent since 2009. Her responsibilities with Respondent included 
helping clients with whatever was needed, including cleaning, errands, laundry, bathing, and 
dressing. (T. 8-9) 

She testified that on November 4, 2016, she had a client that was going to stand up and she 
put her arm out for him to steady himself. He pulled her left arm with his whole weight and they 
both fell. She experienced numbness in her fingers (ring and pinky), pain going down her left 
shoulder and arm area, her neck hurt, and she has headaches. She testified that she reported the 
accident but did not seek any medical care for her symptoms. She was able to continue to work for 
Respondent. (T. 9-10) 

Petitioner testified that a similar accident occurred on May 9, 2018. She put out her left 
arm to help steady the client and the client pulled  her left arm back as she fell. She experienced 
the same symptoms as before but noted that the pain was even sharper going down her left arm, 
shoulder, neck and headaches. (T. 13) She later presented to Quincy Medical Group, but because 
she was not satisfied with the level of care, saw Dr. Fletcher in Urbana starting on November 1, 
2018. (T. 16, 18) 

Dr. Fletcher managed Petitioner's care starting on November 1, 2018, including her work 
restrictions. She advised that she had a light duty offer for work at the Respondent’s Pittsfield 
office, but could not make it as her car was repossessed in early January 2019. Petitioner testified 
about her course of treatment.  (T. 25-40) 

Petitioner testified that she was placed at MMI on May 20, 2020, with  permanent  work 
restrictions of occasional 15 pound lifting floor to waist, 15 pound carrying, 10 pounds lifting waist 
to overhead with the right hand only and two pounds lifting from the waist to shoulder with her 
left hand. (T. 39) 

Petitioner advised that she had a second job at the time of the May 2018 work accident as 
a personal assistant with the Illinois Department of Human Services. (T. 42) 

She next testified that she has symptoms of tingling and numbness, sharp pain, and her 
shoulder blade sticking out all the time causing pain on the left side. The sharp pain goes down her 
arm. She noted occasional headaches and neck pain as well. (T. 43) 

Petitioner testified on cross-examination that she did not seek any treatment for the 
November 2016 accident in 2016 or 2017. During this time frame, she held multiple jobs at the 
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same time. Petitioner was able to  continue working her multiple jobs through October of 2018. 
(T. 45) She did not recall if she was ever contacted to work additional hours and she did not recall 
if she refused those hours due to obligations with her other job. (T. 46) 
 

Petitioner testified that Dr. Allen was her primary care physician, who she saw on August 
23, 2018, for symptoms related to the work accident. Petitioner could not recall her presentation 
of symptoms when she presented to Dr. Allen on June 1, 2018, nor could she recall if she reported 
any symptoms related to the neck or shoulder. (T. 47) She later testified that she rated her 
symptoms as severe during the summer of 2018. (T. 60) 
 

Petitioner saw both Dr. Kimple and Dr. Dayoub for her pain complaints. She testified  that 
she did not discuss work restrictions with either physician. When asked about the October 16, 
2018, phone call requesting a medical causation opinion from Dr. Kimple, she did not have a 
recollection. (T. 49-50) 
 

Petitioner testified that Dr. Fletcher was the fourth physician that she saw and the first one 
to provide a medical causation opinion. He was also the first one to authorize the Petitioner  off 
work. Petitioner testified that she found Dr. Fletcher’s information online and was referred to him 
by Dr. Allen. She admitted that to see Dr. Fletcher in Urbana, it is more than a six hour round trip 
drive from Quincy. (T. 51, 63) 
 

Petitioner advised that it was fair to say that the majority of treatment was for the left side. 
She testified that she had symptoms on her right side. She testified that both Dr. Fletcher and Dr. 
Hazelrigg recommended a surgery for the right side that she decided to not undergo. (T.53) 
   

Petitioner last saw Dr. Fletcher on March 3, 2020. She testified that Dr. Fletcher performed 
a comprehensive examination of both shoulders, spending a total of 45 minutes. Petitioner has not 
returned to Dr. Fletcher after the functional capacity evaluation (FCE) to discuss the results or 
additional treatment options. (T. 54- 55) 
 
Diane Westfall’s Testimony  
 

Ms. Westfall testified that she is a registered nurse and the branch  manager at the 
Pittsfield office. She has been employed as the branch manager since September of 2017. (T. 69) 
 

Ms. Westfall identified RX12 as the transitional duty offer. She noted that it was an offer 
to Petitioner to come into the office in Pittsfield to do light duty work. She testified that Petitioner 
worked around 20 hours per week and the light  duty offer was made for Petitioner  to do those 
hours at the Pittsfield location. (T. 71)  Ms. Westfall testified that there were three offers for light 
duty work that were sent to Petitioner, on January 10, 2019, February 14, 2019 and March 22, 
2019.  (T. 72)  
 

Ms. Westfall then testified to her conversation with Petitioner about the light duty job offer 
on January 10, 2019. She reported that she spoke with Petitioner on the phone and told her that she 
could come in to the office to work. Petitioner provided several reasons as to why she could not 
return to work including needing to lay down because of her headaches, her car was repossessed, 
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and she had a doctor's appointment the following week. (T. 74) According to Ms. Westfall, 
Petitioner called back later and advised she could not go to work the next day because she did 
not have a way to get there. (T. 75, 77-78) 

Medical Records 

On October 26, 2017, Petitioner saw her primary care physician, Dr. Tawny Allen, at the 
Quincy Medical Group on March 6, 2018, for an evaluation for  depression.  Her symptoms had 
been going on for months, noted to be situational.  Her symptoms included depressed mood, 
difficulty concentrating, hopelessness, insomnia, and possible panic attacks.  She was prescribed 
Zoloft and it was noted that she was an everyday smoker. (RX5, p. 1)  Following that visit, 
Petitioner saw Dr Tawny again on November 28, 2017, and again on February 6, 2018, for a 
follow-up for her depression. There was no mention of a work accident that would have occurred 
on or about November 4, 2016, in any of these office visit notes.  

On January 30, 2018, Petitioner sought treatment at Vance Chiropractic and saw 
chiropractor Mark Sprague. (PX6)  Petitioner complained of frequent (75%-50%) tingling, 
burning and shooting discomfort in the back of the neck. She rated the intensity of discomfort, 
using a VAS, as a level 6 on a scale of 1 to 10 with 10 being the most severe. The discomfort 
was         reported to increase with movement and applied pressure. 

The subjective complaints document that Petitioner hurt herself at work over a year 
ago. She reported she was having headaches and sleeping poorly.  She was diagnosed with 
cervicalgia and headache.  (PX6, p. 1)  

Petitioner returned to the chiropractor on February 24, 2018, complaining of constant 
(100%-75%) sharp, aching, burning, numbing, tingling and shooting discomfort in the back of 
the neck. She rated the intensity of discomfort, using a VAS, as a level 8 on a scale of 1 to 10 
with 10 being the most severe. 

The discomfort was reported to increase with prolonged sitting, movement and applied 
pressure.  Petitioner also complained of frequent (75%-50%) aching, tightness and throbbing 
discomfort in        the upper back. She rated the intensity of discomfort, using a VAS, as a level 8 
on a scale of  1 to10, with 10 being the most severe. The discomfort was reported to increase with 
movement and prolonged sitting. 

Petitioner also complained of frequent (75%-50) aching, tightness and throbbing 
discomfort in  the low back. She rated the intensity of discomfort, using a VAS, as a level 8 on 
a scale of 1 to 10 with 10 being the most severe. The discomfort was reported to increase with 
movement          and prolonged sitting. 

Petitioner stated that she had been feeling worse since her last visit. She was having 
headaches and reported that she had not been sleeping well since her last visit. She was 
diagnosed with cervicalgia, pain in the thoracic spine and low back pain. (PX6, pp. 2-3) 

Petitioner returned to her primary care physician, Dr. Tawny Allen, for another follow-up 
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for depression on March 6, 2018. (RX5, p. 18) She reported that she had neck pain and went to the 
chiropractor two times.  The notes document, “Injury 1 year ago at work-encouraged WC 
appointment.” (RX5, p. 18)  
 

Petitioner returned to the chiropractor on April 18, 2018, 17 days before the second 
reported accident, and saw chiropractor Ryan Miller.  She complained of frequent (75%-50%), 
sharp, shooting, numbing, tingling, and burning discomfort in the back of the neck. She rated the 
intensity of    discomfort, using a VAS, as a level 8 on a scale of 1 to 10 with 10 being the most 
severe. The discomfort was reported to increase with applied pressure and movement. The 
discomfort was reported to decrease with rest. 
 

Petitioner also complained of frequent (75%-50%) aching and tingling discomfort in the 
low back. She rated the intensity of discomfort, using a VAS, as a level 6 on a scale of 1 to 10  
with 10 being the most severe. The discomfort was reported to increase with movement. 
 

Petitioner reported that she was having a headache that day, no leg pain. She said that it 
hurts worse if she is bent over too long and she was sleeping okay.   Objective examination 
revealed areas of spasm, hypomobility and end point tenderness indicative of subluxation at C1 
and LS.  Palpation of the muscles revealed spasm in the following areas: cervical and lumbar.  The 
diagnosis was cervicalgia and low back pain. (PX6, p. 4) 
 

Petitioner reported a second accident occurred arising out of and in the course of her 
employment on May 9, 2018, approximately two weeks after her last chiropractor visit, however, 
she had no medical consult as a result of that accident until more than three months later, on August 
23, 2018, when she saw Dr. Allen again at the Quincy Medical Group.  Petitioner reported that she 
believed her neck pain and headaches with dizziness was work-related because of the two reported 
incidents; however, Petitioner saw the nurse practitioner at Quincy Medical Group on June 1, 2018, 
only weeks after the May 9, 2018, incident for left wrist pain with no mention of the work accident, 
or neck or shoulder issues at that time.  (RX5, pp. 49-52) 
 

On June 27, 2018, Petitioner met  with Dr. Eric Flynn-Thompson for a left wrist ganglion 
cyst. Petitioner reported that about three months prior, she developed a cyst around the volar radial 
aspect of her left wrist that lasted about a week. She had pain with it for about a week and then the 
cyst eventually resolved as did her pain. She reported about three weeks prior, she started to have 
increased pain in her left volar radial wrist and the dorsal radial wrist. The splint that she started 
wearing about three days ago helped some of her symptoms, but not completely. She complained  
of pressure and  tingling in the fingers for the past couple of weeks including the index, middle 
and ring fingers. She also complained of left hand weakness and pain with wrist motion. All other 
systems were reviewed and were negative. Dr. Flynn-Thompson advised that Petitioner’s several 
week history of left wrist pain appeared to be related to deQuervain's tendinitis and flexor carpi 
radialis tendinitis. He opined that it was unusual for Petitioner to have tendinitis in 2 locations at 
the same time. He recommended initial rigid immobilization with work restrictions of no use of 
the left hand. (RX 5, p. 36)  There was no mention of a May 9, 2018, work accident. 
 

Petitioner saw Dr. Allen on August 23, 2018. She complained of neck pain, increased 
frequency and severity  of headaches.  She reported “no specific injuries --- years ago 1995 car 
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wreck.”  The notes continue, “Thinks work related because a few years ago a client was trying to 
get up and patient put arm out and it strained neck-in May similar situation and re-aggravated it.  
Has not been seen except a chiropractor which did not help.”  (RX5, p. 49)  Petitioner was positive 
for nausea with headaches, photophobia and phonophobia. Dr. Allen noted tender vertebrae at C6-
C7 tight muscles. Dr. Allen diagnosed Petitioner with neck pain, increased frequency of headaches, 
and increased severity of headaches. “With stretching from side to side-feels electric shock down 
spine.”  She prescribed Zanaflex and a Medrol Dosepak. A cervical spine x- ray and an MRI of 
the brain were ordered. (RX5, pp. 49-50) 
 

On August 23, 2018, Petitioner underwent a cervical spine x-ray at Quincy Medical 
Group. Neck pain for two years was listed as the reason for the study. The results of the scan 
were read to reveal no acute findings and a congenital fusion of C2-C3. (RX5, p. 29) 
 

On September 7, 2018, Petitioner underwent an MRI brain scan at Quincy Medical 
Group Imaging as ordered by Dr. Allen. The results of the scan were read to reveal multiple 
small scattered areas of T2 hyperintensity cannot completely exclude demyelinating process. 
(RX 5, pp. 54, 125) 
 

Petitioner returned to Dr. Allen on September 11, 2018. She advised that medication 
has not helped, and she complained of neck pain with “zinger feeling” in neck down spine. In 
addition, recent MRI brain scan returned abnormal, (cannot completely exclude 
demyelinating process). She was diagnosed with depressive disorder, abnormal finding on 
MRI of brain, increased severity of headaches, neck pain, cervical radiculopathy, and fusion 
of spine of cervical region. Dr. Allen recommended a cervical spine MRI and a referral to 
neurology. She started Petitioner on Topamax for headache prevention as she had a history of 
probably migraines. (RX5, pp. 54-55) 
 

On September 21, 2018, Petitioner underwent a cervical spine MRI at Quincy Medical 
Group Imaging as ordered by Dr. Allen. The reason for the study was listed as neck pain and 
cervical radiculopathy.  Issues were existing 3-5 years with history of “MVA over 20 years ago 
and recent strain helping someone stand in May.” She reported posterior headaches and dizziness.  
The results of the scan were read to reveal multilevel cervical spondylosis, most significant at C5-
C6 with mild to moderate spinal canal stenosis and mild bilateral neural foraminal narrowing. 
(RX5, pp. 126-127) 
 

On September 24, 2018, Petitioner presented to Dr. Daniel Kimple at Quincy Medical 
Group Department of Neurology on referral from Dr. Allen and due to an abnormal MRI. 
Petitioner reported a daily headache for two hours at a time. She further reported that she had 
frequent headaches and a pinched nerve that occurred for the first time in approximately 2016 
when she injured herself assisting a patient who was about to fall. Symptoms began with a sudden 
onset. Petitioner noted headaches that are occipital bilaterally. She reported a typical duration of 
symptoms lasting 4-8 hours in length occurring almost every day. Dr. Kimple noted the abnormal 
brain MRI and the MRI of the cervical spine which exhibited spondylosis at multiple levels 
prominent at C4 through C6 with associated mild to moderate spinal canal stenosis and mild 
bilateral neuroforaminal narrowing at C5-C6, but there was no abnormal signal change of the 
spinal cord. (RX5, pp. 131-132)  
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Dr. Kimple documented Petitioner’s history of abnormal MRI with T2 lesion, tobacco 

abuse, chronic daily headache, and history of cervicalgia. There was concern for chronic tension 
headache with associated peri-cranial tenderness. Trial medications of Xanax, Zoloft, Topamax, 
Cymbalta, and Gabapentin and Ibuprofen have not provided relief. Dr. Kimple requested  
authorization for Botox and to continue Topamax and Zanaflex.  He advised that for the cervicalgia 
(myofascial pain, cervical disc disease with radiculopathy) there was no evidence of cord edema 
on MRI cervical spine. He recommended continued monitoring. Finally, as for the abnormal MRI, 
Dr. Kimple’s notes that in the setting of chronic tobacco abuse and history of migraines when she 
was younger, these are nonspecific, and they were to be followed with clinical correlation. (RX 5, 
p. 135) 
 

On September 24, 2018, Petitioner underwent a trigger point injection in the upper and 
lower trapezius, occipital ridge/upper cervical paraspinal, and levator scapula performed by Dr. 
Kimple. (RX5) 
 

The October 3, 2018, work status from Dr. Allen documents light duty work restrictions 
were assigned. The diagnosis was listed as cervical spine stenosis secondary to bulging disc. (RX5) 
 

An October 16, 2018, Call Documentation, confirms Petitioner called Dr. Kimple's 
office and requested a letter stating her injuries and pain to her neck "could possibly be due 
to her slipped disc in her back, due to her patient falling and trying to catch himself with her 
hands." Dr. Kimple advised that she could bring in a Questionnaire for “workman's comp”  
and he would answer questions, but he was unable to write a letter stating patient's injuries 
were due to an incident with patient's resident. (RX 5, p. 77) 
 

On October 24, 2018, Petitioner presented to Dr. Hayan Dayoub at the referral of Dr. 
Tawny Allen. Petitioner reported that she was having headaches daily with neck and arm pain. 
She noted a work  injury a couple of  years ago with pain that never really went away and 
came back in May. She rated her pain as 10/10. She complained of neck pain into both arms 
that radiated into all of her fingers. Everything was an exacerbating factor and nothing helped 
for relief. He also noted numbness and tingling in her hands. Petitioner reported that she had 
a history of migraines in the last few years and had an injection in the occipital area as well 
as the neck with modest improvement. Petitioner was convinced that her injuries were the 
result of a work injury. (RX5, p. 161) 
 

Dr. Dayoub reviewed the MRI scans and opined that it revealed mild to moderate 
degenerative changes at C4-C5 and C5-C6 with mild bilateral foraminal stenosis at C5-C6. 
Treatment recommendations were discussed including conservative management versus 
surgery. Dr. Dayoub recommended against surgical intervention given her young age and 
relative diffuse nature of her degenerative changes.  He recommended physical therapy and 
pain management. (RX14, p. 162) 
 

On November 1, 2018, Petitioner presented to Dr. Fletcher at SafeWorks Illinois. She 
presented for evaluation and treatment of headaches and bilateral, neck and back pain. She reported 
that that she reached out to help support her patient from falling and her patient pulled her left arm 
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with their whole weight of 350 lbs. She reported pain in her left shoulder, right shoulder, and upper 
thoracic region and severe headaches with a stabbing pain on top of the shoulders, and pain in the 
middle of her upper back. Her left finger will go intermittently numb. Dr. Fletcher diagnosed 
Petitioner with radiculopathy, cervical region and noted a left brachial plexus injury. He 
recommended Lyrica, Tens unit, electrical, EMG studies with Professor Trudeau, to consider a 
surgical consult, and physical therapy (P.T.) with cervical traction. He opined that it was related 
to the work activities and authorized Petitioner off work. The date of injury and illness was listed 
as both November 1, 2018 and May 9, 2018. (PX3) 

 
On December 4, 2018, QMG called Petitioner to advise that Botox injections were 

approved. (RX5) 
 

Petitioner presented to Dr. Trudeau for nerve conduction studies on December 17, 2018. 
His interpretation of the NCS were as follows: 
 

1. Left brachial plexopathy, medial cord lesion, moderately severe in electroneurophysiologic 
testing characterization, consistent with the quite correct clinical assessment of Dr. 
Fletcher. 

2. No current evidence of cervical radiculopathy, particularly C6 or C7 on either side. 
3. No current evidence of entrapment neuropathy, particularly ulnar neuropathy. 
4. No current evidence of left long thoracic neuropathy, left spinal accessory neuropathy, or 

other peripheral nerve compromised. 
5. No current evidence of mononeuritis multiplex. 

 
The diagnosis was of left brachial plexopathy, medial cord lesion, moderate to severe. No 

entrapment neuropathy. No peripheral nerve compromised. No evidence of cervical radiculopathy. 
(PX9) 
 

Petitioner returned to Dr. Fletcher on December 27, 2018. Dr. Fletcher noted that the 
electrical studies confirmed a diagnosis of left brachial plexus injury. He diagnosed Petitioner with 
cervical radiculopathy, left side injury of brachial artery, and injury of brachial plexus. He placed 
Petitioner on light duty work restrictions, and recommended Lyrica, Topamax, a Tens unit, a 
surgical consult with Dr. Kube, and physical therapy. The work status was for the period December 
27, 2018, through January 17, 2019. (PX 3) 
 

On January 15, 2019, Petitioner consulted Andrew Kitterman, PA at Prairie Spine Institute 
and complained of neck pain, numbness, weakness bilaterally. Objective tests found a positive 
Spurling’s and positive Tinel’s in her ulnar nerve. Apparently, a Botox injection helped in her neck 
with headaches. She was diagnosed with ulnar tunnel syndrome. 
 

A cervical spine motion x-ray was recommended with follow up with Dr. Kube to discuss 
surgery versus conservative treatment. (PX16) 
 

Petitioner had a surgical consult with Dr. Kube on February 5, 2019. They reviewed her 
MRI scans and her history. Dr. Kube opined that he did not think surgical intervention would 
reliably improve her. He advised that she could entertain a dorsal column stimulator placement. 
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(PX 16) 
 

Petitioner saw Dr. Fletcher on February 8, 2019. She reported  an allergic reaction to 
medications. It was noted that Petitioner saw Dr. Kube who advised that she was not a surgical 
candidate. His diagnosis remained the same. He recommended Lyrica,  a Tens unit, pain consult 
with Dr. Benyamin, physical therapy, and Toradol injection. Light duty work restrictions were 
continued. The next appointment was scheduled for March 1, 2019. (PX3) 
 

On February 14, 2019, Petitioner had a physical therapy initial evaluation at First Choice 
Physical Therapy.  (PX8)  Petitioner’s primary complaint was neck pain and headaches (occipital) 
with pain that travels into both upper extremities with tingling in her left hand, her fourth and fifth 
digits and  her thumb. 
 

Petitioner presented to Blessing Hospital ER via private vehicle with complaints of neck 
pain and experiencing hot and cold from her spine  to the right arm. She also complained of nausea 
and headaches. Petitioner reported that the pain started after completing her physical therapy 
session. Petitioner reported that she had a history of a bulging disc and a pinched nerve. She was 
diagnosed with neck pain. She was discharged with four tablets of hydrocodone. 
 

On February 20, 2019, Petitioner returned to ExamWorks. According to the Patient Visit 
Summary and Instructions, Petitioner was diagnosed with cervical radiculopathy, left side injury 
of brachial artery, and injury of brachial plexus. Petitioner was authorized off work from February 
20, 2019, until March 20, 2019. Dr. Fletcher noted she had to go to the ER due to increased pain 
and he recommended Lyrica, a Tens unit, physical therapy, hold on the Dr. Benyamin pain consult, 
and Toradol injection. The follow up appointment was scheduled for March 20, 2019. Dr. Fletcher 
noted that she was not a surgical candidate and that cervical disc pathology and cervical 
radiculopathy have been ruled out. He noted that the electrical studies confirmed diagnoses of left 
brachial plexus injury and was concerned with thoracic outlet syndrome. (PX3) 
  

Petitioner returned to Dr. Fletcher on March 3, 2020. Dr. Fletcher noted that Petitioner had 
left shoulder swelling and was unable to lift above shoulder level. He refilled prescriptions and 
noted Dr. Trudeau's electrical studies that exhibited persistent long thoracic neuropathy. He 
diagnosed Petitioner with injury of  the brachial plexus, brachial plexus disorders, injury of the 
nerve root of thoracic spine, and adhesive capsulitis of left shoulder. He recommended an FCE for 
permanent work restrictions. (PX3) 
 

Petitioner had an appointment with Dr. Tawny on March 19, 2019, for blisters on her feet. 
(RX5) 
  

Petitioner returned to Dr. Fletcher on March 20, 2019. She was diagnosed with brachial 
plexus injury. Dr. Fletcher noted that she was much improved; the best he has seen her. He noted 
that Petitioner saw Dr. Salvacion for an assessment of a dorsal column nerve stimulator, but 
Petitioner decided to wait. Petitioner was placed on light duty work restrictions which included no 
long distance driving. (PX3) Dr. Fletcher testified that the restrictions were due to the sedating 
nature of her medication. (PX13, p. 60) The work status was for the period of four weeks, through 
April 19, 2019. (PX3) 
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Petitioner presented to Dr. O'Leary on March 28, 2019, for the first §12 evaluation at 
Respondent’s request. She reported that she hurt both arms. She advised the first one happened in 
November of 2016 with a client that weighed about 350 pounds. The second incident occurred on 
May 9, 2018, with a client who weighed about 200 pounds. She reported that her client was going 
to fall and she pulled on Petitioner’s arms which pulled her down. Petitioner said that she gets 
headaches as a result of this every day. She gets an electric shock going down her spine.  She gets 
pins and needles.  She has been to a primary care, to a neurologist and seen a surgeon and a 
physiatrist.  She sees Dr. Fletcher with occupational medicine in Champaign, although she is from 
Quincy.  She sees Dr. Salvacion right now for pain management.. She told Dr. O’Leary that she 
has lesions on her brain, approximately seven lesions.  She was worried about what is to come of 
the headaches and dizziness. She did not want a spinal cord stimulator.   (RX1; RX4, DepX2) 

Dr. O’Leary documented that on her intake form that she filled out, she noted that treatment 
has not helped. She reported that treatment to date included a TENS unit and therapy, that made 
her condition worse.  In fact, she reported ending up in the ER from therapy.  She reported 
injections, and medications did not help. She reported numbness and tingling on the ulnar border 
of her left forearm and into the small and ring fingers. She also noted burning on the bottoms of 
her feet as well as burning, clicking and popping in the right shoulder and midline.  She has 
headaches. She did mention something about a history of cluster headaches, but she says the 
headaches since the accident are different. She describes dizziness, electric shocks, pins and 
needles. Current level of pain is “seven or eight, neck, headaches, and electric shocks.” She says 
she has all of the symptoms every day.  (RX1, pp. 1-2)  

During the examination, Dr. O'Leary noted an antalgic gait pattern. Her examination 
findings included pain with range of motion of her neck, exquisite tenderness to even the lightest 
touch at the base of her neck near the vertebral prominence. She advised that touching her neck 
elicits an electric shock going down her   neck.  Dr. O’Leary notes that this electrical show is not 
reproduced when she voluntarily flexes her chin to touch her chest. He found shoulder 
impingement signs are equivocal because she did not have much voluntary  activity in terms of 
ranging (sic) her arms over her head. 

After the examination and review of the medical records, Dr. O'Leary diagnosed Petitioner 
with cervical spondylosis without myelopathy, neck pain, ill-defined upper extremity complaints, 
and history of headaches. He opined that her subjective complaints were not consistent with the 
objective findings. He noted that there were no reproducing objective tests on exam, and he did 
not feel that she had findings consistent with Lhermitte's sign. He further noted that Petitioner had 
exaggeration of symptom complaints as she had exquisite tingling with  the  slightest sensation of 
touch to the posterior aspect of the neck. He opined that Petitioner did not need any more treatment 
with regard to any reported  work injury. He stated that he was not certain that an actual work 
injury caused the current state of ill-being as there was nothing to explain her ongoing 
headaches from the mechanism of injury. He further reported that the clinical exam did not 
present with a medial cord brachial plexopathy. 

As for her return to work, he opined that based upon his questioning, the medical 
causation as well as the symptom magnification and severe amount of disability with 
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relatively minimal exam findings, he had no reason to restrict her from her duties as a home 
visiting nurse. He placed her at MMI and opined that no further treatment was necessary. 
(RXl; RX4, DepX2)  ) 
 

Thereafter, Petitioner met with Dr. Fletcher on April 19, 2019. There were no changes 
from the prior medical appointment. He again advised that this was the best that he has seen 
her and she was much improved. Work restrictions were continued. (PX3) 
 

Petitioner had a pain consultation with Dr. Salvacion at Memorial Medical Center on 
April 25, 2019. Petitioner underwent a cervical epidural steroid injection on May 2, 2019. She 
underwent a second injection on May 23, 2019. (PX 9) 

 
Petitioner underwent a new nerve conduction study on May 16, 2019. The results, 

interpreted by Dr. Trudeau, revealed left brachial plexopathy, medical cord lesion, mild to 
moderately severe in electroneurophysiologic testing terms, improved in comparison to 
previous study of December 17, 2018. Dr. Trudeau did not find any evidence of entrapment 
neuropathy, no evidence of right brachial plexopathy, no current evidence of cervical 
radiculopathy, no current evidence of mononeuritis multiplex, no current evidence of 
radiculoplexus neuropathy, although Dr. Fletcher noted that she developed right sided 
thoracic outlet syndrome type presentation. (PX 11) 
 

Petitioner returned to Dr. Fletcher on May 17, 2019. Work restrictions were continued 
and there were no changes to her diagnoses. Dr. Fletcher noted that follow up electrical studies 
showed improvement. He advised that today was the best he has seen her and she was much 
improved. He opined that she is nearly at MMI and needs to find a job. (PX 3) 
  

Petitioner had an appointment with Dr. Fletcher on June 18, 2019. Petitioner was 
diagnosed with injury of her brachial plexus and brachial plexus disorders. Permanent work 
restrictions of no lifting more than 10 pounds, no overhead activities, and no driving long 
distances due to sedating nature of medication were provided. Petitioner was discharged from 
care. The following After Care Instructions were listed: 
 

-No lifting more than 10 pounds, no overhead activities. She needs to find a 
job. 
- Toperamine/Nuyncia/Flexeril 
-Released from care. She is MMI. Electrical studies showed improvement. 
-Home exercise program. 
-The patient verbalizes agreement and understanding of these plans and 
instructions and had no  further questions or concerns. (PX 3) 

 
On July 2, 2019, Petitioner was referred to Dr. Hazlerigg for consultation regarding 

thoracic outlet   syndrome. (PX 3) 
 

On August 5, 2019, Petitioner presented to Dr. Hazlerigg at SIU for an evaluation  and 
possible thoracic outlet syndrome. Petitioner reported that she was a home care worker who 
initially injured her back in 2016 catching a patient and had another episode less than a year 
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ago that exacerbated it. He reviewed the treatment to date which included several epidural 
injections, evaluation with Dr. Fletcher, EMG by Dr. Trudeau, MRI of the neck, and two spine 
surgeons who did not recommend surgical interventions. She complained of paresthesias that 
extended down into her left fourth and fifth digits. She also complained of shoulder and neck 
pain as well as what Petitioner described at cluster headaches. Petitioner  noted that she has 
started on treatment for the cluster headaches with some mild improvement. 
 

Dr. Hazlerigg noted full range of motion of all joints with 5/5 muscle strength 
throughout, normal radial pulses with mildly positive decrement with head turning, and 
developed numbness in the left fourth and fifth fingers. He diagnosed Petitioner with 
numbness and tingling in the left hand. Dr. Hazlerigg advised that Petitioner had an injury 
related neurological issue. He opined that she might have thoracic outlet syndrome, worse on 
the left side, and her symptoms of numbness down the ulnar distribution appeared to be 
appropriate. He notes that Petitioner has "more neck and headache related issues than might 
be attributed to thoracic outlet syndrome." He opined and noted Petitioner probably does have 
thoracic outlet syndrome and  might benefit from a first rib resection. He did not think that the 
rib resection would relieve her headaches or improve her neck conditions as he thought there 
were multiple etiologies for her issues. (PX 10, PX5, p. 166) 
 

Petitioner met with Dr. Fletcher on August 16, 2019, for evaluation and treatment of 
headaches and bilateral shoulder, neck, and back pain. Dr. Fletcher diagnosed Petitioner with 
injury of brachial plexus and brachial plexus disorder. Petitioner complained of terrible headaches 
and numbness on the left with pain on the right side. She reported that nothing was helping 
with the pain. Petitioner advised that she decided to proceed with bilateral rib resection with 
Dr. Hazelrigg. (PX3) 
 

On September 11, 2019, Petitioner underwent a left first rib resection, transaxillary at 
Memorial Medical Center as performed by Dr. Hazlerigg. The operative diagnosis was listed 
as left thoracic outlet syndrome. ( P X 9 )  In the  Indications section, it was noted that 
Petitioner was evaluated by Dr. Fletcher extensively and  he felt that she had signs and 
symptoms consistent with thoracic outlet syndrome. (PX10 PX5, p. 170) 
 

Petitioner had a return appointment with Dr. Hazlerigg on October 14, 2019. Petitioner 
reported she had a lot of discomfort without relief of symptoms since she went home. Petitioner 
was not moving her shoulder very much and Dr. Hazlerigg gave her instructions to prevent her 
from getting frozen left shoulder. He advised that though it did not appear to be optimistic, he 
would give her several more weeks for improvement. He opined that her symptoms were 
dominated by her discomfort. (PX10) 
 

Petitioner continued treatment with Dr. Fletcher on December 20, 2019, and February 10, 
2020. Petitioner had continued complaints without much improvement. Work restrictions were 
continued, and Dr. Fletcher recommended updated electrical studies. (PX3) 
 

Petitioner was discharged from physical therapy on January 23, 2020. She underwent a 
total of 14 therapy visits between November 1, 2019 and January 23, 2020. (PX8)  
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Dr. O' Leary authored a record review report dated February 6, 2020. After review of the 
medical records, his opinion regarding Petitioner’s diagnosis was unchanged. He opined that 
"putting together the understanding of the EMG and her subjective complaints, one could try to 
isolate this to something like thoracic outlet syndrome," but Petitioner gave him no indication that 
this was present on the day that he evaluated her on March 28, 2019. He wrote that Petitioner did 
not have consistent findings when he evaluated her on March 28, 2019, to suggest that this was a 
specific clinical syndrome, either cervical radiculopathy, brachial plexopathy, or TOS, or other 
type of mimicking cervical radicular-type syndromes. 
 

He again questioned whether any of the significant findings and subjective complaints were 
caused or aggravated by the alleged work injury. He noted that there were multiple complaints that 
were not consistent throughout the record. He found no conclusive evidence when he evaluated 
her to pinpoint these diagnoses and her condition on a work related event. He confirmed his 
opinion that further treatment was not necessary for the following reasons: 
 

• Inconsistent physical exam findings related to subjective complaints;  
• Delayed report of a work injury without any significant intervening medical workup from 

May 2018 through August 2018;  
• Magnifying and exaggerating type of behaviors on physical examination make the history 

provided by the claimant potentially unreliable in this case. (RX2; RX4, DepX3) 
 

Petitioner followed up with Dr. Fletcher on February 10, 2020. It was  reported that 
Petitioner had left shoulder swelling and was unable to lift above her shoulder level. Dr. Fletcher 
refilled her Nucynta, Topamax, Flexeril, and Cymbalta. He recommended electrical studies but 
discontinued therapy as she was no better. He continued  work restrictions.  (PX3) 
 

On February 25, 2020, Petitioner underwent updated electroneurophysiologic studies 
performed by Dr. Trudeau. The results of the testing revealed the following: 
 

• Left long thoracic neuropathy moderately severe in electroneurophysiologic testing 
characterization consistent with the quite correct clinical assessment of Dr. Fletcher; 

• Left brachial plexopathy, medial cord lesion, mild in electroneurophysiologic testing 
terms, improved in comparison to previous study of May 16, 2019;  

• No current evidence of cervical radiculopathy; 
• No current evidence of ulnar neuropathy at left elbow or wrist; 
• No current evidence of mononeuritis multiplex or cervical radicular plexus neuropathy.   

(PX11) 
 

On May 11, 2020, Petitioner underwent an FCE at ATI Physical Therapy. (PX12) As 
part of the evaluation,  Petitioner underwent a medical intake interview, unilateral static shoulder 
strength testing, grip strength testing, pinch grip strength testing, real time isometric strength 
testing, dynamic lifting assessment, positional tolerance testing, and an assessment of symptom 
magnification on written instruments. The results of the evaluation reflected a consistent, maximal 
effort with some abnormal test behaviors  and indicators of symptom  magnification were very 
minimal. Except for Petitioner' s left-banded static grip strength testing results, her FCE results 
were considered to be a valid representation of her functional abilities. Petitioner was released to 
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work within the sedentary physical demand level with the following restrictions of occasional 15 
pound lifting limit from floor to waist height;  occasional 15 pound carrying limit; occasional 10 
pound lifting limit from waist to overhead  with right hand only;  occasional two pound lifting 
limit from waist to shoulder height with left hand only. 
 

Petitioner's primary physical and functional deficits included significant left shoulder 
weakness, very poor left shoulder mobility, poor left arm strength, poor left hand grip strength, 
bilateral pinch grip weakness, and overall physical de-conditioning. Two sections of symptom 
magnification were noted (Oswestry Low Back Inventory and Waddell Questionnaire). She passed 
all aspects of Legitimacy of Effort but failed on validity criteria (on the basis of excessive variation 
between tests trials during left-handed static grip strength testing). (PX12) 
 

In an email between Dr. Fletcher and Petitioner's attorney, Dr. Fletcher placed 
Petitioner at MMI with permanent work restrictions consistent with the FCE. (PX3) 
 

On August 6, 2020, Petitioner presented to Dr. O' Leary for a repeat §12 evaluation. 
Petitioner complained of tingling and numbness and he noted that she would not lift her arm above 
shoulder height. She reported that she needs help putting on her shirt and pulling up certain pairs 
of pants. She advised that she cuts her hair short because she can no longer brush her hair.  On a 
symptoms drawing, Petitioner noted pain and symptoms from the posterior aspect of  her  neck, 
scapula down the back of her arm towards the small, ring, and long fingers, and medial aspect of 
her anteriorly, ulnar sided digits as well. Dr. O'Leary noted that he would “state unequivocally that 
there is a clear behavioral change this time compared to the last time when I had seen her when 
she was much more dramatic and verbal. Today, she appeared very calm, answered all questions 
with a calm demeanor and was not combative or excited in the office at all.”  His examination 
findings note a normal gait pattern; Romberg sign is normal; Spurling maneuver is negative;  
Lhermitte sign is negative; Excellent range of motion of her cervical spine today with near full 
extension and lateral  rotation; Right upper extremity: deltoid biceps, triceps, wrist extensor, grip 
and interossei are  basically all normal tested manually. (RX3)  
 

Dr. O'Leary noted a limited examination. He noted that she does not really fire her shoulder  
muscles very much voluntarily and it was difficult to assess the triceps and biceps function. She 
appeared to have diminished grip strength. As for the scapula winging, Dr. O'Leary did not observe 
any obvious scapular winging. He requested that Petitioner put her palms flat against the wall in 
the examination room. Petitioner could not do it on her left side and gave the impression of having 
a difficult time moving the arm and the hand. She could not extend the elbow completely. (RX3) 
 

After review of updated medical records and examination, Dr. O' Leary opined that 
nothing in the medical records and his examination changed his diagnosis or medical 
causation opinion. No opinions from his prior reports had changed. Dr. O'Leary found the 
medical records to be inconsistent. (RX3) 
 

As for work restrictions, Dr. O'Leary advised that a weight restriction for the right arm 
did not make sense as her right arm was normal and nothing during the examination provided 
any basis for work restrictions. As for the left arm, he questioned the validity of a two-pound 
limit from waist to shoulder. He noted that the surveillance video indicated that Petitioner 
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used her arm " fairly freely." Dr. O'Leary noted the following: 
 

While the surveillance video was limited and at times she appeared to be 
holding the arm, it was seen that she was holding the arm in different postures, 
elbow flexed and at the side versus elbow extended and the hand at the side and 
then occasionally carrying a purse or other groceries, multiple bags at one time 
hold them in the left arm, and opening and closing a door with her left arm. To 
me reviewing the bulk of the 30 minute surveillance, it appeared that she uses 
the arm much more normally than what I observed in the office today. (RX 3) 

 
Dr. Patrick O'Leary’s Testimony  
  

Dr. O'Leary testified via evidence deposition that he went to Loyola Medical School. He 
completed a 5-year orthopedic surgery residency training program and completed a year of spinal 
advanced training program at Washington University in St. Louis before becoming board certified 
in 2010. He is board certified through 2030. He currently works at Midwest Orthopedic Center in 
Peoria. His focus is treating patients with spinal disorders, the large majority of which are non-
operative, in both children and adults. He performs 300-350 spinal surgeries a year on children 
and adults. In his practice, he sees a range of individuals who do not have a spinal problem, be it 
a shoulder or a knee, and refers that patient to the right person. (RX 4) 
 

Dr. O'Leary advised that his normal process for doing a §12 evaluation is to examine the 
Petitioner first to try and figure what is wrong, and  then  review the medical records to see if the 
history matches up before recommending the next step in treatment.  He testified that he does it 
this way to prevent the introduction of bias from reading the medical records from other treatment 
providers. (RX 4) 
 

Dr. O'Leary noted that Petitioner had exquisite  tenderness  to even the lightest  touch at 
the base of her neck, near the vertebral prominence (prominens). (RX4, p. 15)  He opined that this 
was evidence of symptom magnification. He also noted that she complained of “electric shock 
going down her neck,” for which he noted that there was no neurological explanation for that. 
(RX4, p. 16)  He disagreed with Dr. Fletcher's examination finding that the Petitioner had positive 
Lhermitte's sign.  Dr. O’Leary opined that the cervical spine MRI explained why she would not 
have a positive Lhermitte’s sign, noting that there were no spinal cord abnormalities, no large disk 
herniations, no spinal cord compression, and no cord signal change. (RX 4, pp. 16-17) ) 
 
Dr. O'Leary also testified as follows:  
 

I was at this time somewhat skeptical about the entire presentation... Well, I mean, 
obviously, she comes with some findings. This EMG, some of her complaints might 
match up. She had seen another spine surgeon already who I think kind of said, you 
know, this isn't anything that you need surgery for sort of thing. And I didn't find 
her examination reliable. I mean, I just thought that it was very hard for me to say 
that there were what I would call reproducible objective tests. And she has a myriad 
of complaints, some findings that really don't fit one type of clinical scenario. And 
if you ask me to say which scenario they fit, I wouldn't be able to tell you. So kind 
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of non-dermatomal, nonorganic type of subjective complaints. You know, 
examination doesn’t match those.  Findings on the MRI which don't necessary 
support these findings. She has some stenosis at C5-6, but if she had that problem 
and that was this problem, she would have thumb symptoms or index finger 
symptoms, not ring and small finger.  
 
So, in other words, I’m conflicted trying to evaluate her because, you, I don’t really 
see anything adding up to this type of, you know, problem. (RX 4, pp. 22-24) 

 
Dr. O'Leary further questioned if she had two injuries, which injury caused her condition 

or whether it really happened. He advised that if he thought that she was reliable and her exam was 
straightforward, it would be different. (RX 4, pp. 24) 
 

Dr. O'Leary did not have any treatment recommendations as he could not imagine what 
further treatment would be indicated. In making this opinion, he noted that the Petitioner had a 
high self-reported severe disability, imaging that was not consistent, exaggeration and 
magnification findings during his examination, and nothing seemed to help her thus far. He  placed  
the Petitioner at maximum medical improvement (MMI) as it related to the alleged work accident. 
(RX4) 
 

Dr. O'Leary further testified that he does not formally treat thoracic outlet syndrome but 
was generally familiar with the diagnosis. He opined that it was an unusual and controversial 
diagnosis. RX1, p. 29) He noted that the "causes, etiologies of thoracic outlet syndrome are kind 
of largely not widely agreed upon." He advised that it could be a mimicker of a pinched nerve in 
the neck. His experience was that it was rare for someone to have true thoracic outlet syndrome 
and the results from the surgery were a "mixed bag."  Dr. O'Leary further testified: 
 

Q. Okay. And based on - again based on your examination and review of medical  
records, it was tough for you to find a clinical assessment of that (thoracic outlet 
syndrome)? 
 
A. Well, number one, as I testified to already, this is - this diagnosis is not 
necessarily straightforward. I would say far from straightforward. I feel it's a 
diagnosis largely of exclusion. 
 
If you can't find anything else wrong with someone and there are very clearly some 
signs on examination that point to this being a possible diagnosis, then I would refer 
them to a thoracic surgeon or a special center to evaluate this. I' II be honest with 
you, the time when I saw her on March, what date was it, March 28, there is no way 
this diagnosis crept into my field of view. (RX4, pp. 33-34) 
 
Dr. O' Leary noted that she had so many complaints, only a few of which are related to  a 

potential medial cord plexopathy or thoracic outlet syndrome. He noted that she has a history of 
her arm being tugged, but he was not the first doctor who evaluated her. (RX4, p. 34) 
 

Later, after review of the operative report and updated medical, when asked if any 
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conditions of ill-being were caused or aggravated by the alleged work injury, Dr. O’Leary testified, 
reading from his report, that he had no conclusive evidence to pinpoint these diagnoses or 
conditions and a work related event. (RX4, p. 56) 
 
Dr. David Fletcher’s Testimony 
 
 Dr. Fletcher testified via evidence deposition that he went to medical school in Chicago at 
Rush University and did a residency in Occupational and Preventive Medicine.  He earned a 
master’s degree in Public Health and Epidemiology and was Board certified in both Preventative 
and Occupational Medicine and has practiced in that field continuously since then.  Governor 
Pritzker appointed him to the Illinois Workers’ Compensation Medical Fee Advisory Board in 
January 2020. This is his second term of office. He was appointed in 2016 by Governor Rauner 
and served for three years. (RX13, pp. 7-9)  Dr. Fletcher defined his role as an occupation medicine 
doctor as a “sort of primary care gatekeeper for an injured worker, make an assessment for the 
diagnosis,” with appropriate treatment. If surgery is required, send the person to the surgeon and 
then, after the surgery, work with the surgeon or often times the surgeon will defer to him for the 
rehab and return to work decision. (RX13, p. 10)  Besides injury care, he does drug and alcohol 
testing and onsite consulting for employers at the work site. (PX13, pp. 7-9, DepX2) 
 

Dr. Fletcher testified that Petitioner came under his care under the direction of Mr. John 
Boshardy, her former attorney or current attorney.  Boshardy recommended that she see Dr. 
Fletcher because of his experience with these types of injuries. (RX13, p. 49) His understanding 
at the initial visit, on the advice of Boshardy, her former legal counsel, now retired, was that this 
was an accepted claim.  (PX13, p. 17) Dr. Fletcher first saw Petitioner in November 2018.  (PX13, 
p. 11)  Dr. Fletcher testified that when he began seeing her he requested records, however, he 
never received her prior medial records.  (PX13, p. 50) Dr. Fletcher testified that he reviewed 
the records from Quincy Medical Group from October 2018 and the MRI from September 21, 
2018. (PX13, pp. 14-15) He knew that Petitioner had seen Dr. Tawny Allen and there was 
talk about going to a neurosurgeon.  (PX13, p. 16)  Those were all the records he reviewed in 
their entirety.  He never saw the neurosurgeon’s records from Quincy Medical Group. (PX13, 
p. 52)  Dr. Fletcher testified that Petitioner “was not pleased with what they were doing.”  
(PX13, p. 16) 

 
Dr. Fletcher testified that after electrical studies were performed by Dr. Trudeau on 

December 17, 2018, he reviewed the results with Petitioner and they objectively confirmed a 
brachial plexus injury and in his opinion ruled out that she would be a candidate for any cervical 
spine surgery. (PX13, p. 18) He also sent Petitioner to orthopedic spine surgeon Dr. Kube in Peoria 
for confirmation regarding her cervical spine condition. (RX13, p. 20)  Dr. Fleming’s 
understanding was that Dr. Kube did not feel there was any surgical intervention that was going to 
help Petitioner. (PX13, p. 22)  
 

When Dr. Fletcher next saw Petitioner, he was concerned that, along with the brachial 
plexopathy, that her presentation “kind of fit a picture of the term traumatic thoracic outlet 
syndrome.”  He was focused on the fact that she was not improving.  (RX13, p. 23) He prescribed 
physical therapy.  Dr. Fletcher saw Petitioner 13 times. (RX13, p. 57) In the summer of 2019, Dr. 
Fletcher was at the end of what he could do for her. She had not had any satisfaction with what 
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Dr. Salvacion had done.  At the eighth visit, he brought up the consultation with Dr. Hazelrigg. 
She had improvement on her EMG with Dr. Trudeau up to that point, but not complete resolution. 
(RX13, p. 59)    
 

On February 20, 2019, she reported an increase in her pain.  She had to go to the ER in 
Quincy.  Her subjective complaints were reportedly worse. This was the first time Dr. Fletcher 
was concerned that, along with brachial plexopathy, that this kind of fit a picture of the term 
traumatic thoracic outlet syndrome (TOS). (PX13, 23) She tried conservative treatment.  
 

On March 20, 2019, she reported no improvement with therapy.  For the first time she 
reported contralateral symptoms as well. She had right upper extremity symptomatology as 
reflected in her pain drawing. Again, in a very classic C7-C8 distribution, that she had bilateral 
type of complaints. Dr. Fletcher talked to her about trying to do some interventional pain 
management  with Dr. Salvacion who runs Memorial Medical Center Pain Clinic. He was running 
out of options - she was not benefitting with therapy. (PX13, 25) Dr. Salvacion performed an 
epidural steroid injection to her cervical spine on May 2, 2019.  
 

She next saw Dr. Fletcher on April 19, 2010. With no change in symptoms, he released her 
with restrictions. (PX13, p. 26)   
 

Dr. Fletcher testified that Petitioner always had good effort.  She wanted to get back to 
work.  Dr. Fletcher testified that Petitioner’s life was somewhat in disarray because he believed 
around this time she couldn’t get any further care authorized from workers’ compensation.  She 
had to use personal insurance.  She was separated from her husband.  He testified that “[a]pparently 
they got back together and she was able to access his health insurance. (PX13, 28) 

 
Dr. Fletcher further testified Petitioner was traveling to come to Champaign from Quincy 

to see him.  He testified that he  would hear from her sometimes in between visits. (PX13, 29).  
Updated electrical studies at that time showed she objectively had a problem.  There was some 
improvement in her brachial plexopathy.  It did not show any evidence of any cervical 
radiculopathy, but it did document objectively that she had an abnormality consistent with her 
subjective complaints. There was no change in her overall presentation or exam.  Dr. Fletcher kept 
her trying to do modified duty and put her on Topamax for some pain control as opposed to Lyrica. 
She was approaching MMI. (PX13, 31)  

At the eighth visit on June 18, 2019, she was the same.  Dr. Fletcher felt she had a positive 
Adson’s sign consistent with thoracic outlet syndrome. He would try one last consultation, have 
her see a cardiovascular surgeon for consideration for a rib resection or anterior scalenectomy.  He 
kept her on restricted activities-10 pounds, basically sedentary light work level. (PX13, p. 32) 
 

She did not want surgery in June 2019.  She returned in August and wanted to reconsider 
surgery. (PX13, 33) Dr. Hazelrigg is a cardiovascular thoracic surgeon at SIU School of Medicine. 
He’s also a professor. Dr. Fletcher worked with him for more than 25 years.  He’s probably 
operated on 15 or 20 of his patients.  She saw him about a week and a half before the August 16, 
2019, visit. Dr. Fletcher testified that he had oral communication with Dr. Hazelrigg and he agreed 
with Dr. Fletcher’s diagnosis. (PX13, p. 34) 
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Dr. Hazelrigg was planning to do a more traditional thoracic outlet surgery, basically a rib 
resection on the left side.  She was also complaining of headaches. She had complaints of 
headaches since the beginning. (PX13, 35) 

Dr. Fletcher testified that he probably had, in his career, probably 50 of his patients had 
thoracic outlet surgery.  He testified that the surgery still has controversy in medicine. He further 
stated, “I’ve done everything for this lady absent her having a breast reduction.” (PX13, p. 36) 

Petitioner did ultimately undergo the surgery at Memorial Medical Center on September 
11, 2019. Dr. Hazelrigg saw her for one post-operative visit then referred her back to Dr. Fletcher. 
(PX13, 37)  Dr. Fletcher took her off work postoperatively. He had her go back to therapy. She 
followed-up with Dr. Fletcher on November 25, 2019. (PX13, 39) 

Dr. Fletcher testified that Petitioner had some depression because she was still in chronic 
pain. She did have some improvement in shoulder girdle strength.  On December 20, 2019, she 
reported benefit with surgery but reported left shoulder pain and more issues with weakness in her 
left shoulder; scapular winging had returned. (PX13, 40) 

At the time of the deposition, Dr. Fletcher testified that he just saw her that week on 
February 10, 2020; there was no change in presentation. Scapular winging was really significant 
but there was not much more he could do for her.  The scapular winging could affect her in the 
fact that if she doesn’t move her upper extremity she could develop a frozen shoulder and that 
could cause her more complications, more pain and discomfort. He opined that she would have to 
get back to some pain control, using the TENS unit, taking more medications.  Some of these 
injuries could take up to two years to get better. (PX13, 41-45)   

Dr. Fletcher opined that all her conditions, cervical spine, brachial plexus and winging 
scapula are causally related to the workplace injury she reported on May 9, 2018. The mechanism 
of injury she described, a wrenching type of injury of her left upper extremity, will cause a traction 
injury to the brachial plexus and to the anterior scalene muscles that can cause a traumatic thoracic 
outlet and an associated brachial plexopathy. All the treatment he recommended was reasonable 
and necessary including with Dr. Hazelrigg. If the electrical studies don’t really show any major 
change then he will have to give her options.  There is not any further surgical solution. (PX13,  
46-47)

Conclusions of Law 

The Commission finds that Petitioner failed to sustain her burden of proving her 
condition of ill-being is related to either accident for the following reasons.   

Petitioner did not seek medical treatment after the first accident for more than a year, 
when, on January 30, 2018, she told a chiropractor that she believed her neck and head pain 
complaints were from the November 2016 incident. Petitioner saw her primary care physician, 
Dr. Tawny Allen, at the Quincy Medical Group on March 6, 2018, for a follow-up for depression.  
She reported that she had neck pain and went to the chiropractor two times.  The notes document, 
“Injury 1 year ago at work-encouraged WC appointment.” (RX5)  
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On April 18, 2018, 17 days before the second reported accident, Petitioner returned to the 
chiropractor and complained of frequent (75%-50%) sharp, shooting, numbing, tingling and 
burning discomfort in the back of the neck. She rated the intensity of discomfort, using a VAS, as 
a level 8 on a scale of 1 to 10 with 10 being the most severe. The discomfort was reported to 
increase with applied pressure and movement. The discomfort was reported to decrease with 
rest. 

Petitioner also complained of frequent (75%-50%) aching and tingling discomfort in 
the low back. She rated the intensity of discomfort, using a VAS, as a level 6 on a scale of 1 
to 10 with 10 being the most severe. The discomfort was reported to increase with movement. 
Petitioner also reported that she was having a headache that day.  

Petitioner then reported an accident at work on May 9, 2018, despite no mention of a new 
work accident at an appointment with her primary care group at Quincy Medical Center on June 
1, 2018.  Petitioner reported the new work accident to her primary care physician, Dr. Tawny Allen 
in August 2018.  

The Commission notes that prior to presenting to Dr. Fletcher, Petitioner was evaluated 
by Dr. Kimple from the Quincy Medical Group.  (RX5) Neither Dr. Kimple, nor  
Dr. Dayoub, diagnosed thoracic outlet syndrome or provided a causation opinion or imposed 
work restrictions.  In fact the records confirm that Dr. Kimple was specifically asked by 
Petitioner telephonically to provide a causation opinion on her behalf and he responded by stating 
that Petitioner could bring in a questionnaire, but he was unable to write a letter  stating  patient's 
injuries were  due  to an incident with patient's resident. (RX 5, p. 77)   

The Commission notes that Petitioner testified that she was not satisfied with the level of 
care at Quincy Medical Group and that is the reason she consulted Dr. Fletcher in Urbana starting 
on November 1, 2018. (T. 16, 18)  The Commission finds that testimony to be disingenuous.  

Dr. Fletcher, a board certified doctor in Preventative and Occupational Medicine,   was 
the fourth medical provider that Petitioner consulted after the May 2018 accident date and the 
first to causally relate her symptoms to work.  (T, p. 51)  Dr. Fletcher testified that he reviewed 
the records from Dr. Tawny Allen from October 2018 and the MRI from September 21, 2018. 
Those were all the records he reviewed in their entirety. He never saw Dr. Tawny’s notes 
regarding the Petitioner’s earlier complaints, the two neurosurgeon’s records from Quincy 
Medical Group or the chiropractor’s records from February through April 2018.   (RX13, p. 
52) 

Dr. Fletcher testified that Petitioner provided him a history of a specific work injury from 
May 2018.  She described where she was reaching out her hand and helped support a patient from 
falling and the patient pulled her left arm with her whole weight, sort of like a traction type of 
injury to her left upper extremity, and that was the history of the mechanism of injury. (RX13, p. 
12) Dr. Fletcher testified that when he first saw her on November 1, 2018, he causally related her
problems to work activities. He was not told there was an accident dispute when Petitioner was
referred to him, thus, he made that opinion based on the mechanism of injury that she reported to
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him in her presentation and what was in the subjective history in the records from Quincy Medical 
Group regarding her injury in May 2018. To clarify, Dr. Fletcher testified he had the records from 
October 2018 and the MRI from September 21, 2018.  Dr. Fletcher based his initial causal 
connection opinion on what Petitioner told him and the limited records he reviewed from Quincy 
Medical Group and the MRI. (RX13, pp. 51-52  ) 

 
Next, the Commission finds Petitioner’s testimony is called into question, refusing to admit 

her attorney sent her to Dr. Fletcher despite the fact that she traveled to Urbana to see him. Dr. 
Fletcher was very candid regarding the fact that attorney Boshardy referred Petitioner to him for 
treatment. Dr. Fletcher testified that Boshardy recommended that she see Dr. Fletcher because 
of his experience with these type of injuries. (RX13, p. 49) His understanding at the initial 
visit, on the advice of Boshardy, her former legal counsel, refutes Petitioner’s testimony that 
she found Dr. Fletcher on the internet and was referred to him by Dr. Allen, located in Quincy.  
Petitioner also admitted that to see Dr. Fletcher in Urbana, it is more than a six hour round 
trip drive from Quincy. (T. 51, 63) 
 

The Commission finds it telling that Dr. Fletcher diagnosed thoracic outlet syndrome 
and referred Petitioner to Dr. Hazelrigg for surgery, then Dr. Fletcher, not Dr. Hazelrigg 
provided the causal connection opinion, and the testimony regarding causation.  Dr. 
Hazelrigg’s note at Petitioner’s consultation on August 5, 2019, states that Petitioner has 
"more neck and headache related issues than might be attributed to thoracic outlet syndrome." 
He opined Petitioner  "probably" does have thoracic outlet syndrome and  might benefit from 
a first rib resection. He did not think that the rib resection would relieve her headaches or 
improve her neck condition as he thought there were multiple etiologies for her issues. (PX 
10) 

 
Dr. Fletcher testified that thoracic outlet surgery has controversy in medicine. (PX13, p. 

36) Dr. O’Leary, a Board certified doctor in orthopedic spine surgery, also testified that thoracic 
outlet surgery is a controversial diagnosis.  (RX1, p. 29)   
 

During the time period between November 4, 2016, and August 23, 2018, Petitioner 
worked multiple positions without missing any time from work due to issues related to the work 
accidents. (T. 45) Respondent's exhibit 11 is “call documentation” of Petitioner refusing hours due 
to work obligations with her other position. Petitioner did this on multiple occasions since the 
November 4, 2016, work accident. Petitioner called off additional hours due to other work 
obligations on May 11, 2018, July 3, 2018, August 9, 2018, and August 15, 2018, after the alleged 
accident.  This is consistent with her presentation at the June appointments and infers that 
Petitioner did not have new acute  symptoms and was able to work both jobs. 
 

Dr. O' Leary performed two §12 evaluations and prepared a third records’ review report. 
Dr. O’Leary reviewed all pertinent medical  records. When he evaluated Petitioner, he noted that 
she had exquisite tenderness to even the lightest touch at the base of her neck, near the vertebral 
prominence. He opined that this was evidence of symptom magnification. He also noted that she 
complained of electric shock going down her neck, for which he noted that there was no 
neurological explanation for that. He disagreed with Dr. Fletcher's examination finding that 
Petitioner had positive Lhermitte’s sign.  After he reviewed the cervical spine MRI, he noted that 
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there  were  no spinal cord abnormalities,  no  large disk herniations,  no spinal  cord compression, 
and no cord signal change. 
 

Dr. O'Leary further testified that he did not see anything that added up in Petitioner’s 
symptoms. Dr. O'Leary did not have any treatment recommendations as he could not imagine what 
further treatment would be indicated. In making this opinion, he noted that Petitioner had a high 
self-reported severe disability, imaging that was not consistent, exaggeration  and  magnification 
findings during his examination, and nothing seemed to help her thus far. He  placed  Petitioner at 
MMI as it related to the work accident. After reviewing additional reports and performing a second 
examination, Dr. O'Leary's opinions did not change. 
 

Expert evidence is legal and competent evidence and is to be received, treated and 
weighed precisely as other evidence by triers of fact in this character of cases. The 
weight of such testimony must be determined by the character, capacity, skill and 
opportunities for observation and apparent state of mind of the experts themselves 
as seen and heard and estimated by the triers of fact and by the nature of the case 
and its developed facts. (Peabody Coal Co. v. Industrial Com. 289 Ill. 449.) 

 
Madison County Mining Co. v. Industrial Comm’n., 306 Ill. 591, 594, 138 N.E. 211, 212, 1923 Ill. 
LEXIS 1124, *5 
 
 In the subject case, the Commission finds that Dr. O’Leary’s opinions and testimony 
regarding causal connection are more persuasive that Dr. Fletcher’s opinions and testimony 
casually relating the Petitioner’s conditions to the work accident of either November 4, 2016 or 
May 9, 2018.  The Commission further finds that Petitioner’s now retired attorney referred 
Petitioner to Dr. Fletcher and that Petitioner’s testimony in this regard was not credible.  
 

The Commission further finds that Petitioner was having the same or similar symptoms 
January 30, 2018, through April 18, 2018, before Petitioner alleged that she had a second work 
accident on  May 9, 2018, evidenced by the medical records from Vance Chiropractic.  (PX6) Dr. 
Fletcher never reviewed those records. Thus, the Commission finds the  basis for Dr. Fletcher’s 
opinion is flawed.    

Although Petitioner related her complaints to a work accident more than one year prior 
when she saw Dr. Tawny in August 2018, the medical records also document that Petitioner was 
in a “car wreck” in 1995. Petitioner’s delayed medical treatment after the reported accidents until 
more than one year in the first instance and several months later after the May 9, 2018, accident, 
casts further aspersion on the causal relationship between the two alleged work accidents and 
Petitioner’s current conditions of ill-being.  Further, the medical records from Quincy Group are 
replete with documentation that Petitioner was depressed with personal issues since well before 
this occurrence including evidence that  her sleep was disrupted as a result of depression and 
anxiety.  The Commission notes Petitioner has an ongoing headache syndrome, with a brain MRI 
documenting lesions that worried Petitioner, however, the Commission does not find Petitioner’s 
headaches causally related to the work accidents based upon Dr. Kimple’s records that he was 
concerned Petitioner had a chronic tension headache with associated peri-cranial tenderness. (RX5, 
p. 135) 
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Further, Petitioner alleges that she had no final resolution of her pain complaints after the 
thoracic outlet surgery.  The Petitioner had reported mostly left sided symptoms throughout her 
treatment although she told Dr. O’Leary that she hurt both arms, which was years after the 
accidents occurred and contrary to her testimony.  Her medical and body part histories are thus 
inconsistent. Petitioner further testified that not only did she have right sided similar symptoms, 
but “[t]hey wanted to do surgery on both sides at one point in time.”  (T. p. 53)  The Commission 
finds that Petitioner’s testimony is confusing at minimum and is further evidence that her condition 
is unrelated to the work accidents on either November 4, 2016, or May 9, 2018.  There is no 
mention of right side pain complaints in the medical records for the majority of her course of 
treatment following either accident and Petitioner specifically testified that both accidents involved 
her left arm.  (T, pp. 10, 113-14)   

 
Finally, the Commission notes that Dr. Hazelrigg, the cardiovascular surgeon who 

performed the left-side thoracic outlet syndrome surgery, did not testify. At best, his notes from 
the August 5, 2019 consultation, indicate that his opinion of whether or not Petitioner she needed 
the surgery recommended by Dr. Fletcher, was equivocal, stating Petitioner, “probably does have 
thoracic outlet syndrome and might benefit from a first rib resection.” He did not think that 
the rib resection would relieve her headaches or improve her neck conditions as he thought 
there were multiple etiologies for her issues. (PX 10, PX5, p. 166) 
 

 Therefore, the Commission finds that Petitioner has failed to prove a causal connection to 
thoracic outlet syndrome and her work accidents.  

  
Finally, the Commission agrees with Dr. O’Leary’s assessment of the video surveillance 

of Petitioner.  Dr. O’Leary opined, “To me reviewing the bulk of the 30 minute surveillance, it 
appeared that she uses the arm much more normally than what I observed in the office today.” 
(RX 3)  The Commission finds the video surveillance belies Petitioner’s testimony regarding 
her disability.  

 
For the reasons enunciated above, the Commission reverses the Arbitrator’s Decision 

regarding causal connection and vacates the Arbitrator’s awards of temporary total disability, the 
TTD underpayment, maintenance, medical expenses, permanent partial disability and §19(k) and 
§19(l) penalties and §16 attorneys’ fees.  

 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision 

filed on October 26, 2020, is hereby modified and causation is reversed for the reasons stated 
herein, and otherwise affirmed and adopted. 

 
IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 

temporary total disability, and the temporary total disability underpayment, is vacated.  
 
IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 

maintenance is vacated.  
 
IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 

medical services and related expenses is vacated.  
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IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 
penalties under §19(k) and §19(l), and attorney’s fees under §16, is vacated.  

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(1) (West 2013). Based 
upon the denial of compensation herein, no bond is set by the Commission.  The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 

/s/Kathryn A. Doerries 
Kathryn A. Doerries 

September 13, 2021
KAD/bsd 
O071321 
42             /s/Thomas J. Tyrrell 

Thomas J. Tyrrell 

/s/Maria E. Portela 
Maria E. Portela 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
SANGAMON 

)  Reverse  Causal connection 
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   Choose direction  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
CHRISTY UNGLESBEE, 
 
 Petitioner, 
 
 
vs. NO:  18 WC 31609 
 
HELP AT HOME, 
 
 Respondent. 
 
 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review under §19(b) having been filed by the Respondent herein, and 
notice given to all parties, the Commission, after considering the issues of accident, average 
weekly wage, causal connection, medical expenses, temporary total disability, maintenance, 
permanent disability, penalties and attorney’s fees, and being advised of the facts and law, modifies 
the Decision of the Arbitrator as stated below, and reverses on the threshold issue of causal 
connection, and otherwise affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.  The Commission further remands this case to the Arbitrator for 
further proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent partial disability, if any, pursuant to Thomas v. Industrial Comm’n. 
78 Ill.2d 327, 399 N.E.2d 1322 (1980). 

 
The Commission affirms and adopts that part of the Arbitrator’s Decision finding that 

Petitioner sustained an accident arising out of and in the course of her employment on May 9, 
2018, and regarding the calculation of Petitioner’s average weekly wage, however, the 
Commission reverses the Arbitrator’s Decision finding that Petitioner’s current condition of ill-
being including, but not limited to, headaches, her cervical spine, brachial plexopathy or thoracic 
outlet syndrome is causally related to the May 9, 2018, accident and vacates the Arbitrator’s award 
of temporary total disability, maintenance, medical expenses and penalties under §19(k) and §19(l) 
and attorney’s fees under §16, for the reasons explained below.  Therefore, the Commission strikes 
all portions of the Arbitrator’s Findings of Fact and Conclusions of Law except the paragraphs 
under Accident and Average Weekly Wage.    
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Findings of Fact 
 
Petitioner alleges that she sustained an accident on May 9, 2018, that arose out of and in 

the course of her employment with Respondent.  She had no contemporaneous medical treatment 
as a result of this alleged injury.   

 
Petitioner’s Testimony 
 

Petitioner testified that on May 9, 2018, she was employed with Respondent as home care. 
She worked for Respondent since 2009. Her responsibilities with Respondent included helping 
clients with whatever was needed, including cleaning, errands, laundry, bathing, and dressing. (T. 
8-9) 
 

She testified that on November 4, 2016, she had a client that was going to stand up and she 
put her arm out for him to steady himself. He pulled her left arm with his whole weight and they 
both fell. She experienced numbness in her fingers (ring and pinky), pain going down her left 
shoulder and arm area, her neck hurt, and she has headaches. She testified that she reported the 
accident but did not seek any medical care for her symptoms. She was able to continue to work for 
Respondent. (T. 9-10) 
 

Petitioner testified that a similar accident occurred on May 9, 2018. She put out her left 
arm to help steady the client and the client pulled  her left arm back as she fell. She experienced  
the same symptoms as before but noted that the pain was even sharper going down her left arm, 
shoulder, neck and headaches. (T. 13) She later presented to Quincy Medical Group, but because 
she was not satisfied with the level of care, saw Dr. Fletcher in Urbana starting on November 1, 
2018. (T. 16, 18) 
 

Dr. Fletcher managed Petitioner's care starting on November 1, 2018, including her work 
restrictions. She advised that she had a light duty offer for work at the Respondent’s Pittsfield 
office, but could not make it as her car was repossessed in early January 2019. Petitioner testified 
about her course of treatment.  (T. 25-40) 
 

Petitioner testified that she was placed at MMI on May 20, 2020, with  permanent  work 
restrictions of occasional 15 pound lifting floor to waist, 15 pound carrying, 10 pounds lifting waist 
to overhead with the right hand only and two pounds lifting from the waist to shoulder with her 
left hand. (T. 39) 
  

Petitioner advised that she had a second job at the time of the May 2018 work accident as 
a personal assistant with the Illinois Department of Human Services. (T. 42) 
 

She next testified that she has symptoms of tingling and numbness, sharp pain, and her 
shoulder blade sticking out all the time causing pain on the left side. The sharp pain goes down her 
arm. She noted occasional headaches and neck pain as well. (T. 43) 
 

Petitioner testified on cross-examination that she did not seek any treatment for the 
November 2016 accident in 2016 or 2017. During this time frame, she held multiple jobs at the 
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same time. Petitioner was able to  continue working her multiple jobs through October of 2018. 
(T. 45) She did not recall if she was ever contacted to work additional hours and she did not recall 
if she refused those hours due to obligations with her other job. (T. 46) 
 

Petitioner testified that Dr. Allen was her primary care physician, who she saw on August 
23, 2018, for symptoms related to the work accident. Petitioner could not recall her presentation 
of symptoms when she presented to Dr. Allen on June 1, 2018, nor could she recall if she reported 
any symptoms related to the neck or shoulder. (T. 47) She later testified that she rated her 
symptoms as severe during the summer of 2018. (T. 60) 
 

Petitioner saw both Dr. Kimple and Dr. Dayoub for her pain complaints. She testified  that 
she did not discuss work restrictions with either physician. When asked about the October 16, 
2018, phone call requesting a medical causation opinion from Dr. Kimple, she did not have a 
recollection. (T. 49-50) 
 

Petitioner testified that Dr. Fletcher was the fourth physician that she saw and the first one 
to provide a medical causation opinion. He was also the first one to authorize the Petitioner  off 
work. Petitioner testified that she found Dr. Fletcher’s information online and was referred to him 
by Dr. Allen. She admitted that to see Dr. Fletcher in Urbana, it is more than a six hour round trip 
drive from Quincy. (T. 51, 63) 
 

Petitioner advised that it was fair to say that the majority of treatment was for the left side. 
She testified that she had symptoms on her right side. She testified that both Dr. Fletcher and Dr. 
Hazelrigg recommended a surgery for the right side that she decided to not undergo. (T.53) 
   

Petitioner last saw Dr. Fletcher on March 3, 2020. She testified that Dr. Fletcher performed 
a comprehensive examination of both shoulders, spending a total of 45 minutes. Petitioner has not 
returned to Dr. Fletcher after the functional capacity evaluation (FCE) to discuss the results or 
additional treatment options. (T. 54- 55) 
 
Diane Westfall’s Testimony  
 

Ms. Westfall testified that she is a registered nurse and the branch  manager at the 
Pittsfield office. She has been employed as the branch manager since September of 2017. (T. 69) 
 

Ms. Westfall identified RX12 as the transitional duty offer. She noted that it was an offer 
to Petitioner to come into the office in Pittsfield to do light duty work. She testified that Petitioner 
worked around 20 hours per week and the light  duty offer was made for Petitioner  to do those 
hours at the Pittsfield location. (T. 71)  Ms. Westfall testified that there were three offers for light 
duty work that were sent to Petitioner, on January 10, 2019, February 14, 2019, and March 22, 
2019.  (T. 72)  
 

Ms. Westfall then testified to her conversation with Petitioner about the light duty job offer 
on January 10, 2019. She reported that she spoke with Petitioner on the phone and told her that she 
could come in to the office to work. Petitioner provided several reasons as to why she could not 
return to work including needing to lay down because of her headaches, her car was repossessed, 

21IWCC0463



18 WC 31609 
Page 4 
 

and she had a doctor's appointment the following week. (T. 74) According to Ms. Westfall, 
Petitioner called back later and advised she could not go to work the next day because she did 
not have a way to get there. (T. 75, 77-78) 

 
Medical Records 
 

On October 26, 2017, Petitioner saw her primary care physician, Dr. Tawny Allen, at the 
Quincy Medical Group on March 6, 2018, for an evaluation for depression.  Her symptoms had 
been going on for months, noted to be situational.  Her symptoms included depressed mood, 
difficulty concentrating, hopelessness, insomnia, and possible panic attacks.  She was prescribed 
Zoloft and it was noted that she was an everyday smoker. (RX5, p. 1)  Following that visit, 
Petitioner saw Dr Tawny again on November 28, 2017, and again on February 6, 2018, for a 
follow-up for depression. There was no mention of a work accident that would have occurred on 
or about November 4, 2016, in any of these office visit notes.  

 
On January 30, 2018, Petitioner sought treatment at Vance Chiropractic and saw 

chiropractor Mark Sprague. (PX6)  Petitioner complained of frequent (75%-50%) tingling, 
burning and shooting discomfort in the back of the neck. She rated the intensity of discomfort, 
using a VAS, as a level 6 on a scale of 1 to 10 with 10 being the most severe. The discomfort 
was         reported to increase with movement and applied pressure. 
 

The subjective complaints document that Petitioner hurt herself at work over a year 
ago. She reported she was having headaches and sleeping poorly.  She was diagnosed with 
cervicalgia and headache.  (PX6, p. 1)  
 

Petitioner returned to the chiropractor on February 24, 2018, complaining of constant 
(100%-75%) sharp, aching, burning, numbing, tingling and shooting discomfort in the back of 
the neck. She rated the intensity of discomfort, using a VAS, as a level 8 on a scale of 1 to 10 
with 10 being the most severe. 
  

The discomfort was reported to increase with prolonged sitting, movement and applied 
pressure.  Petitioner also complained of frequent (75%-50%) aching, tightness and throbbing 
discomfort in        the upper back. She rated the intensity of discomfort, using a VAS, as a level 8 
on a scale of  1 to10, with 10 being the most severe. The discomfort was reported to increase with 
movement and prolonged sitting. 
 

Petitioner also complained of frequent (75%-50) aching, tightness and throbbing 
discomfort in  the low back. She rated the intensity of discomfort, using a VAS, as a level 8 on 
a scale of 1 to 10 with 10 being the most severe. The discomfort was reported to increase with 
movement    and prolonged sitting. 
 

Petitioner stated that she had been feeling worse since her last visit. She was having 
headaches and reported that she had not been sleeping well since her last visit. She was 
diagnosed with cervicalgia, pain in the thoracic spine and low back pain. (PX6, pp. 2-3) 

 
Petitioner returned to her primary care physician, Dr. Tawny Allen, for another follow-up 
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for depression on March 6, 2018. (RX5, p. 18) She reported that she had neck pain and went to the 
chiropractor two times.  The notes document, “Injury 1 year ago at work-encouraged WC 
appointment.” (RX5, p. 18)  
 

Petitioner returned to the chiropractor on April 18, 2018, 17 days before the second 
reported accident, and saw chiropractor Ryan Miller.  She complained of frequent (75%-50%), 
sharp, shooting, numbing, tingling, and burning discomfort in the back of the neck. She rated the 
intensity of    discomfort, using a VAS, as a level 8 on a scale of 1 to 10 with 10 being the most 
severe. The discomfort was reported to increase with applied pressure and movement. The 
discomfort was reported to decrease with rest. 
 

Petitioner also complained of frequent (75%-50%) aching and tingling discomfort in the 
low back. She rated the intensity of discomfort, using a VAS, as a level 6 on a scale of 1 to 10  
with 10 being the most severe. The discomfort was reported to increase with movement. 
 

Petitioner reported that she was having a headache that day, no leg pain. She said that it 
hurts worse if she is bent over too long and she was sleeping okay.   Objective examination 
revealed areas of spasm, hypomobility and end point tenderness indicative of subluxation at C1 
and LS.  Palpation of the muscles revealed spasm in the following areas: cervical and lumbar.  The 
diagnosis was cervicalgia and low back pain. (PX6, p. 4) 
 

Petitioner reported a second accident occurred arising out of and in the course of her 
employment on May 9, 2018, approximately two weeks after her last chiropractor visit, however, 
she had no medical consult as a result of that accident until more than three months later, on August 
23, 2018, when she saw Dr. Allen again at the Quincy Medical Group.  Petitioner reported that she 
believed her neck pain and headaches with dizziness was work-related because of the two reported 
incidents; however, Petitioner saw the nurse practitioner at Quincy Medical Group on June 1, 2018, 
only weeks after the May 9, 2018, incident for left wrist pain with no mention of the work accident, 
or neck or shoulder issues at that time.  (RX5, pp. 49-52) 
 

On June 27, 2018, Petitioner met  with Dr. Eric Flynn-Thompson for a left wrist ganglion 
cyst. Petitioner reported that about three months prior, she developed a cyst around the volar radial 
aspect of her left wrist that lasted about a week. She had pain with it for about a week and then the 
cyst eventually resolved as did her pain. She reported about three weeks prior, she started to have 
increased pain in her left volar radial wrist and the dorsal radial wrist. The splint that she started 
wearing about three days ago helped some of her symptoms, but not completely. She complained  
of pressure and  tingling in the fingers for the past couple of weeks including the index, middle 
and ring fingers. She also complained of left hand weakness and pain with wrist motion. All other 
systems were reviewed and were negative. Dr. Flynn-Thompson advised that Petitioner’s several 
week history of left wrist pain appeared to be related to deQuervain's tendinitis and flexor carpi 
radialis tendinitis. He opined that it was unusual for Petitioner to have tendinitis in 2 locations at 
the same time. He recommended initial rigid immobilization with work restrictions of no use of 
the left hand. (RX 5, p. 36)  There was no mention of a May 9, 2018, work accident. 
 

Petitioner saw Dr. Allen on August 23, 2018. She complained of neck pain, increased 
frequency and severity  of headaches.  She reported “no specific injuries --- years ago 1995 car 
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wreck.”  The notes continue, “Thinks work related because a few years ago a client was trying to 
get up and patient put arm out and it strained neck-in May similar situation and re-aggravated it.  
Has not been seen except a chiropractor which did not help.”  (RX5, p. 49)  Petitioner was positive 
for nausea with headaches, photophobia and phonophobia. Dr. Allen noted tender vertebrae at C6-
C7 tight muscles. Dr. Allen diagnosed Petitioner with neck pain, increased frequency of headaches, 
and increased severity of headaches. “With stretching from side to side-feels electric shock down 
spine.”  She prescribed Zanaflex and a Medrol Dosepak. A cervical spine x- ray and an MRI of 
the brain were ordered. (RX5, pp. 49-50) 
 

On August 23, 2018, Petitioner underwent a cervical spine x-ray at Quincy Medical 
Group. Neck pain for two years was listed as the reason for the study. The results of the scan 
were read to reveal no acute findings and a congenital fusion of C2-C3. (RX5, p. 29) 
 

On September 7, 2018, Petitioner underwent an MRI brain scan at Quincy Medical 
Group Imaging as ordered by Dr. Allen. The results of the scan were read to reveal multiple 
small scattered areas of T2 hyperintensity cannot completely exclude demyelinating process. 
(RX 5, pp. 54, 125) 
 

Petitioner returned to Dr. Allen on September 11, 2018. She advised that medication 
has not helped, and she complained of neck pain with “zinger feeling” in neck down spine. In 
addition, recent MRI brain scan returned abnormal, (cannot completely exclude 
demyelinating process). She was diagnosed with depressive disorder, abnormal finding on 
MRI of brain, increased severity of headaches, neck pain, cervical radiculopathy, and fusion 
of spine of cervical region. Dr. Allen recommended a cervical spine MRI and a referral to 
neurology. She started Petitioner on Topamax for headache prevention as she had a history of 
probably migraines. (RX5, pp. 54-55) 
 

On September 21, 2018, Petitioner underwent a cervical spine MRI at Quincy Medical 
Group Imaging as ordered by Dr. Allen. The reason for the study was listed as neck pain and 
cervical radiculopathy.  Issues were existing 3-5 years with history of “MVA over 20 years ago 
and recent strain helping someone stand in May.” She reported posterior headaches and dizziness.  
The results of the scan were read to reveal multilevel cervical spondylosis, most significant at C5-
C6 with mild to moderate spinal canal stenosis and mild bilateral neural foraminal narrowing. 
(RX5, pp. 126-127) 
 

On September 24, 2018, Petitioner presented to Dr. Daniel Kimple at Quincy Medical 
Group Department of Neurology on referral from Dr. Allen and due to an abnormal MRI. 
Petitioner reported a daily headache for two hours at a time. She further reported that she had 
frequent headaches and a pinched nerve that occurred for the first time in approximately 2016 
when she injured herself assisting a patient who was about to fall. Symptoms began with a sudden 
onset. Petitioner noted headaches that are occipital bilaterally. She reported a typical duration of 
symptoms lasting 4-8 hours in length occurring almost every day. Dr. Kimple noted the abnormal 
brain MRI and the MRI of the cervical spine which exhibited spondylosis at multiple levels 
prominent at C4 through C6 with associated mild to moderate spinal canal stenosis and mild 
bilateral neuroforaminal narrowing at C5-C6, but there was no abnormal signal change of the 
spinal cord. (RX5, pp. 131-132)  
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Dr. Kimple documented Petitioner’s history of abnormal MRI with T2 lesion, tobacco 

abuse, chronic daily headache, and history of cervicalgia. There was concern for chronic tension 
headache with associated peri-cranial tenderness. Trial medications of Xanax, Zoloft, Topamax, 
Cymbalta, and Gabapentin and Ibuprofen have not provided relief. Dr. Kimple requested  
authorization for Botox and to continue Topamax and Zanaflex.  He advised that for the cervicalgia 
(myofascial pain, cervical disc disease with radiculopathy) there was no evidence of cord edema 
on MRI cervical spine. He recommended continued monitoring. Finally, as for the abnormal MRI, 
Dr. Kimple’s notes that in the setting of chronic tobacco abuse and history of migraines when she 
was younger, these are nonspecific, and they were to be followed with clinical correlation. (RX 5, 
p. 135) 
 

On September 24, 2018, Petitioner underwent a trigger point injection in the upper and 
lower trapezius, occipital ridge/upper cervical paraspinal, and levator scapula performed by Dr. 
Kimple. (RX5) 
 

The October 3, 2018, work status from Dr. Allen documents light duty work restrictions 
were assigned. The diagnosis was listed as cervical spine stenosis secondary to bulging disc. (RX5) 
 

An October 16, 2018, Call Documentation, confirms Petitioner called Dr. Kimple's 
office and requested a letter stating her injuries and pain to her neck "could possibly be due 
to her slipped disc in her back, due to her patient falling and trying to catch himself with her 
hands." Dr. Kimple advised that she could bring in a Questionnaire for “workman's comp”  
and he would answer questions, but he was unable to write a letter stating patient's injuries 
were due to an incident with patient's resident. (RX 5, p. 77) 
 

On October 24, 2018, Petitioner presented to Dr. Hayan Dayoub at the referral of Dr. 
Tawny Allen. Petitioner reported that she was having headaches daily with neck and arm pain. 
She noted a work  injury a couple of  years ago with pain that never really went away and 
came back in May. She rated her pain as 10/10. She complained of neck pain into both arms 
that radiated into all of her fingers. Everything was an exacerbating factor and nothing helped 
for relief. He also noted numbness and tingling in her hands. Petitioner reported that she had 
a history of migraines in the last few years and had an injection in the occipital area as well 
as the neck with modest improvement. Petitioner was convinced that her injuries were the 
result of a work injury. (RX5, p. 161) 
 

Dr. Dayoub reviewed the MRI scans and opined that it revealed mild to moderate 
degenerative changes at C4-C5 and C5-C6 with mild bilateral foraminal stenosis at C5-C6. 
Treatment recommendations were discussed including conservative management versus 
surgery. Dr. Dayoub recommended against surgical intervention given her young age and 
relative diffuse nature of her degenerative changes.  He recommended physical therapy and 
pain management. (RX14, p. 162) 
 

On November 1, 2018, Petitioner presented to Dr. Fletcher at SafeWorks Illinois. She 
presented for evaluation and treatment of headaches and bilateral, neck and back pain. She reported 
that that she reached out to help support her patient from falling and her patient pulled her left arm 
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with their whole weight of 350 lbs. She reported pain in her left shoulder, right shoulder, and upper 
thoracic region and severe headaches with a stabbing pain on top of the shoulders, and pain in the 
middle of her upper back. Her left finger will go intermittently numb. Dr. Fletcher diagnosed 
Petitioner with radiculopathy, cervical region and noted a left brachial plexus injury. He 
recommended Lyrica, Tens unit, electrical, EMG studies with Professor Trudeau, to consider a 
surgical consult, and physical therapy (P.T.) with cervical traction. He opined that it was related 
to the work activities and authorized Petitioner off work. The date of injury and illness was listed 
as both November 1, 2018 and May 9, 2018. (PX3) 

 
On December 4, 2018, QMG called Petitioner to advise that Botox injections were 

approved. (RX5) 
 

Petitioner presented to Dr. Trudeau for nerve conduction studies on December 17, 2018. 
His interpretation of the NCS were as follows: 
 

1. Left brachial plexopathy, medial cord lesion, moderately severe in electroneurophysiologic 
testing characterization, consistent with the quite correct clinical assessment of Dr. 
Fletcher. 

2. No current evidence of cervical radiculopathy, particularly C6 or C7 on either side. 
3. No current evidence of entrapment neuropathy, particularly ulnar neuropathy. 
4. No current evidence of left long thoracic neuropathy, left spinal accessory neuropathy, or 

other peripheral nerve compromised. 
5. No current evidence of mononeuritis multiplex. 

 
The diagnosis was of left brachial plexopathy, medial cord lesion, moderate to severe. No 

entrapment neuropathy. No peripheral nerve compromised. No evidence of cervical radiculopathy. 
(PX9) 
 

Petitioner returned to Dr. Fletcher on December 27, 2018. Dr. Fletcher noted that the 
electrical studies confirmed a diagnosis of left brachial plexus injury. He diagnosed Petitioner with 
cervical radiculopathy, left side injury of brachial artery, and injury of brachial plexus. He placed 
Petitioner on light duty work restrictions, and recommended Lyrica, Topamax, a Tens unit, a 
surgical consult with Dr. Kube, and physical therapy. The work status was for the period December 
27, 2018, through January 17, 2019. (PX 3) 
 

On January 15, 2019, Petitioner consulted Andrew Kitterman, PA at Prairie Spine Institute 
and complained of neck pain, numbness, weakness bilaterally. Objective tests found a positive 
Spurling’s and positive Tinel’s in her ulnar nerve. Apparently, a Botox injection helped in her neck 
with headaches. She was diagnosed with ulnar tunnel syndrome. 
 

A cervical spine motion x-ray was recommended with follow up with Dr. Kube to discuss 
surgery versus conservative treatment. (PX16) 
 

Petitioner had a surgical consult with Dr. Kube on February 5, 2019. They reviewed her 
MRI scans and her history. Dr. Kube opined that he did not think surgical intervention would 
reliably improve her. He advised that she could entertain a dorsal column stimulator placement. 

21IWCC0463



18 WC 31609 
Page 9 
 

(PX 16) 
 

Petitioner saw Dr. Fletcher on February 8, 2019. She reported  an allergic reaction to 
medications. It was noted that Petitioner saw Dr. Kube who advised that she was not a surgical 
candidate. His diagnosis remained the same. He recommended Lyrica,  a Tens unit, pain consult 
with Dr. Benyamin, physical therapy, and Toradol injection. Light duty work restrictions were 
continued. The next appointment was scheduled for March 1, 2019. (PX3) 
 

On February 14, 2019, Petitioner had a physical therapy initial evaluation at First Choice 
Physical Therapy.  (PX8)  Petitioner’s primary complaint was neck pain and headaches (occipital) 
with pain that travels into both upper extremities with tingling in her left hand, her fourth and fifth 
digits and  her thumb. 
 

Petitioner presented to Blessing Hospital ER via private vehicle with complaints of neck 
pain and experiencing hot and cold from her spine  to the right arm. She also complained of nausea 
and headaches. Petitioner reported that the pain started after completing her physical therapy 
session. Petitioner reported that she had a history of a bulging disc and a pinched nerve. She was 
diagnosed with neck pain. She was discharged with four tablets of hydrocodone. 
 

On February 20, 2019, Petitioner returned to ExamWorks. According to the Patient Visit 
Summary and Instructions, Petitioner was diagnosed with cervical radiculopathy, left side injury 
of brachial artery, and injury of brachial plexus. Petitioner was authorized off work from February 
20, 2019, until March 20, 2019. Dr. Fletcher noted she had to go to the ER due to increased pain 
and he recommended Lyrica, a Tens unit, physical therapy, hold on the Dr. Benyamin pain consult, 
and Toradol injection. The follow up appointment was scheduled for March 20, 2019. Dr. Fletcher 
noted that she was not a surgical candidate and that cervical disc pathology and cervical 
radiculopathy have been ruled out. He noted that the electrical studies confirmed diagnoses of left 
brachial plexus injury and was concerned with thoracic outlet syndrome. (PX3) 
  

Petitioner returned to Dr. Fletcher on March 3, 2020. Dr. Fletcher noted that Petitioner had 
left shoulder swelling and was unable to lift above shoulder level. He refilled prescriptions and 
noted Dr. Trudeau's electrical studies that exhibited persistent long thoracic neuropathy. He 
diagnosed Petitioner with injury of  the brachial plexus, brachial plexus disorders, injury of the 
nerve root of thoracic spine, and adhesive capsulitis of left shoulder. He recommended an FCE for 
permanent work restrictions. (PX3) 
 

Petitioner had an appointment with Dr. Tawny on March 19, 2019, for blisters on her feet. 
(RX5) 
  

Petitioner returned to Dr. Fletcher on March 20, 2019. She was diagnosed with brachial 
plexus injury. Dr. Fletcher noted that she was much improved; the best he has seen her. He noted 
that Petitioner saw Dr. Salvacion for an assessment of a dorsal column nerve stimulator, but 
Petitioner decided to wait. Petitioner was placed on light duty work restrictions which included no 
long distance driving. (PX3) Dr. Fletcher testified that the restrictions were due to the sedating 
nature of her medication. (PX13, p. 60) The work status was for the period of four weeks, through 
April 19, 2019. (PX3) 
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Petitioner presented to Dr. O'Leary on March 28, 2019, for the first §12 evaluation at 

Respondent’s request. She reported that she hurt both arms. She advised the first one happened in 
November of 2016 with a client that weighed about 350 pounds. The second incident occurred on 
May 9, 2018, with a client who weighed about 200 pounds. She reported that her client was going 
to fall and she pulled on Petitioner’s arms which pulled her down. Petitioner said that she gets 
headaches as a result of this every day. She gets an electric shock going down her spine.  She gets 
pins and needles.  She has been to a primary care, to a neurologist and seen a surgeon and a 
physiatrist.  She sees Dr. Fletcher with occupational medicine in Champaign, although she is from 
Quincy.  She sees Dr. Salvacion right now for pain management.. She told Dr. O’Leary that she 
has lesions on her brain, approximately seven lesions.  She was worried about what is to come of 
the headaches and dizziness. She did not want a spinal cord stimulator.   (RX1; RX4, DepX2) 
 

Dr. O’Leary documented that on her intake form that she filled out, she noted that treatment 
has not helped. She reported that treatment to date included a TENS unit and therapy, that made 
her condition worse.  In fact, she reported ending up in the ER from therapy.  She reported 
injections, and medications did not help. She reported numbness and tingling on the ulnar border 
of her left forearm and into the small and ring fingers. She also noted burning on the bottoms of 
her feet as well as burning, clicking and popping in the right shoulder and midline.  She has 
headaches. She did mention something about a history of cluster headaches, but she says the 
headaches since the accident are different. She describes dizziness, electric shocks, pins and 
needles. Current level of pain is “seven or eight, neck, headaches, and electric shocks.” She says 
she has all of the symptoms every day.  (RX1, pp. 1-2)  
 

During the examination, Dr. O'Leary noted an antalgic gait pattern. Her examination 
findings included pain with range of motion of her neck, exquisite tenderness to even the lightest 
touch at the base of her neck near the vertebral prominence. She advised that touching her neck 
elicits an electric shock going down her   neck.  Dr. O’Leary notes that this electrical show is not 
reproduced when she voluntarily flexes her chin to touch her chest. He found shoulder 
impingement signs are equivocal because she did not have much voluntary  activity in terms of 
ranging (sic) her arms over her head. 
 

After the examination and review of the medical records, Dr. O'Leary diagnosed Petitioner 
with cervical spondylosis without myelopathy, neck pain, ill-defined upper extremity complaints, 
and history of headaches. He opined that her subjective complaints were not consistent with the 
objective findings. He noted that there were no reproducing objective tests on exam, and he did 
not feel that she had findings consistent with Lhermitte's sign. He further noted that Petitioner had 
exaggeration of symptom complaints as she had exquisite tingling with  the  slightest sensation of 
touch to the posterior aspect of the neck. He opined that Petitioner did not need any more treatment 
with regard to any reported  work injury. He stated that he was not certain that an actual work 
injury caused the current state of ill-being as there was nothing to explain her ongoing 
headaches from the mechanism of injury. He further reported that the clinical exam did not 
present with a medial cord brachial plexopathy. 
 

As for her return to work, he opined that based upon his questioning, the medical 
causation as well as the symptom magnification and severe amount of disability with 
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relatively minimal exam findings, he had no reason to restrict her from her duties as a home 
visiting nurse. He placed her at MMI and opined that no further treatment was necessary. 
(RXl; RX4, DepX2)  ) 
 

Thereafter, Petitioner met with Dr. Fletcher on April 19, 2019. There were no changes 
from the prior medical appointment. He again advised that this was the best that he has seen 
her and she was much improved. Work restrictions were continued. (PX3) 
 

Petitioner had a pain consultation with Dr. Salvacion at Memorial Medical Center on 
April 25, 2019. Petitioner underwent a cervical epidural steroid injection on May 2, 2019. She 
underwent a second injection on May 23, 2019. (PX 9) 

 
Petitioner underwent a new nerve conduction study on May 16, 2019. The results, 

interpreted by Dr. Trudeau, revealed left brachial plexopathy, medical cord lesion, mild to 
moderately severe in electroneurophysiologic testing terms, improved in comparison to 
previous study of December 17, 2018. Dr. Trudeau did not find any evidence of entrapment 
neuropathy, no evidence of right brachial plexopathy, no current evidence of cervical 
radiculopathy, no current evidence of mononeuritis multiplex, no current evidence of 
radiculoplexus neuropathy, although Dr. Fletcher noted that she developed right sided 
thoracic outlet syndrome type presentation. (PX 11) 
 

Petitioner returned to Dr. Fletcher on May 17, 2019. Work restrictions were continued 
and there were no changes to her diagnoses. Dr. Fletcher noted that follow up electrical studies 
showed improvement. He advised that today was the best he has seen her and she was much 
improved. He opined that she is nearly at MMI and needs to find a job. (PX 3) 
  

Petitioner had an appointment with Dr. Fletcher on June 18, 2019. Petitioner was 
diagnosed with injury of her brachial plexus and brachial plexus disorders. Permanent work 
restrictions of no lifting more than 10 pounds, no overhead activities, and no driving long 
distances due to sedating nature of medication were provided. Petitioner was discharged from 
care. The following After Care Instructions were listed: 
 

-No lifting more than 10 pounds, no overhead activities. She needs to find a 
job. 
- Toperamine/Nuyncia/Flexeril 
-Released from care. She is MMI. Electrical studies showed improvement. 
-Home exercise program. 
-The patient verbalizes agreement and understanding of these plans and 
instructions and had no  further questions or concerns. (PX 3) 

 
On July 2, 2019, Petitioner was referred to Dr. Hazlerigg for consultation regarding 

thoracic outlet   syndrome. (PX 3) 
 

On August 5, 2019, Petitioner presented to Dr. Hazlerigg at SIU for an evaluation  and 
possible thoracic outlet syndrome. Petitioner reported that she was a home care worker who 
initially injured her back in 2016 catching a patient and had another episode less than a year 
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ago that exacerbated it. He reviewed the treatment to date which included several epidural 
injections, evaluation with Dr. Fletcher, EMG by Dr. Trudeau, MRI of the neck, and two spine 
surgeons who did not recommend surgical interventions. She complained of paresthesias that 
extended down into her left fourth and fifth digits. She also complained of shoulder and neck 
pain as well as what Petitioner described at cluster headaches. Petitioner  noted that she has 
started on treatment for the cluster headaches with some mild improvement. 
 

Dr. Hazlerigg noted full range of motion of all joints with 5/5 muscle strength 
throughout, normal radial pulses with mildly positive decrement with head turning, and 
developed numbness in the left fourth and fifth fingers. He diagnosed Petitioner with 
numbness and tingling in the left hand. Dr. Hazlerigg advised that Petitioner had an injury 
related neurological issue. He opined that she might have thoracic outlet syndrome, worse on 
the left side, and her symptoms of numbness down the ulnar distribution appeared to be 
appropriate. He notes that Petitioner has "more neck and headache related issues than might 
be attributed to thoracic outlet syndrome." He opined and noted Petitioner probably does have 
thoracic outlet syndrome and  might benefit from a first rib resection. He did not think that the 
rib resection would relieve her headaches or improve her neck conditions as he thought there 
were multiple etiologies for her issues. (PX 10, PX5, p. 166) 
 

Petitioner met with Dr. Fletcher on August 16, 2019, for evaluation and treatment of 
headaches and bilateral shoulder, neck, and back pain. Dr. Fletcher diagnosed Petitioner with 
injury of brachial plexus and brachial plexus disorder. Petitioner complained of terrible headaches 
and numbness on the left with pain on the right side. She reported that nothing was helping 
with the pain. Petitioner advised that she decided to proceed with bilateral rib resection with 
Dr. Hazelrigg. (PX3) 
 

On September 11, 2019, Petitioner underwent a left first rib resection, transaxillary at 
Memorial Medical Center as performed by Dr. Hazlerigg. The operative diagnosis was listed 
as left thoracic outlet syndrome. ( P X 9 )  In the  Indications section, it was noted that 
Petitioner was evaluated by Dr. Fletcher extensively and  he felt that she had signs and 
symptoms consistent with thoracic outlet syndrome. (PX10 PX5, p. 170) 
 

Petitioner had a return appointment with Dr. Hazlerigg on October 14, 2019. Petitioner 
reported she had a lot of discomfort without relief of symptoms since she went home. Petitioner 
was not moving her shoulder very much and Dr. Hazlerigg gave her instructions to prevent her 
from getting frozen left shoulder. He advised that though it did not appear to be optimistic, he 
would give her several more weeks for improvement. He opined that her symptoms were 
dominated by her discomfort. (PX10) 
 

Petitioner continued treatment with Dr. Fletcher on December 20, 2019, and February 10, 
2020. Petitioner had continued complaints without much improvement. Work restrictions were 
continued, and Dr. Fletcher recommended updated electrical studies. (PX3) 
 

Petitioner was discharged from physical therapy on January 23, 2020. She underwent a 
total of 14 therapy visits between November 1, 2019 and January 23, 2020. (PX8)  
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Dr. O' Leary authored a record review report dated February 6, 2020. After review of the 
medical records, his opinion regarding Petitioner’s diagnosis was unchanged. He opined that 
"putting together the understanding of the EMG and her subjective complaints, one could try to 
isolate this to something like thoracic outlet syndrome," but Petitioner gave him no indication that 
this was present on the day that he evaluated her on March 28, 2019. He wrote that Petitioner did 
not have consistent findings when he evaluated her on March 28, 2019, to suggest that this was a 
specific clinical syndrome, either cervical radiculopathy, brachial plexopathy, or TOS, or other 
type of mimicking cervical radicular-type syndromes. 
 

He again questioned whether any of the significant findings and subjective complaints were 
caused or aggravated by the alleged work injury. He noted that there were multiple complaints that 
were not consistent throughout the record. He found no conclusive evidence when he evaluated 
her to pinpoint these diagnoses and her condition on a work related event. He confirmed his 
opinion that further treatment was not necessary for the following reasons: 
 

• Inconsistent physical exam findings related to subjective complaints;  
• Delayed report of a work injury without any significant intervening medical workup from 

May 2018 through August 2018;  
• Magnifying and exaggerating type of behaviors on physical examination make the history 

provided by the claimant potentially unreliable in this case. (RX2; RX4, DepX3) 
 

Petitioner followed up with Dr. Fletcher on February 10, 2020. It was  reported that 
Petitioner had left shoulder swelling and was unable to lift above her shoulder level. Dr. Fletcher 
refilled her Nucynta, Topamax, Flexeril, and Cymbalta. He recommended electrical studies but 
discontinued therapy as she was no better. He continued  work restrictions.  (PX3) 
 

On February 25, 2020, Petitioner underwent updated electroneurophysiologic studies 
performed by Dr. Trudeau. The results of the testing revealed the following: 
 

• Left long thoracic neuropathy moderately severe in electroneurophysiologic testing 
characterization consistent with the quite correct clinical assessment of Dr. Fletcher; 

• Left brachial plexopathy, medial cord lesion, mild in electroneurophysiologic testing 
terms, improved in comparison to previous study of May 16, 2019;  

• No current evidence of cervical radiculopathy; 
• No current evidence of ulnar neuropathy at left elbow or wrist; 
• No current evidence of mononeuritis multiplex or cervical radicular plexus neuropathy.   

(PX11) 
 

On May 11, 2020, Petitioner underwent an FCE at ATI Physical Therapy. (PX12) As 
part of the evaluation,  Petitioner underwent a medical intake interview, unilateral static shoulder 
strength testing, grip strength testing, pinch grip strength testing, real time isometric strength 
testing, dynamic lifting assessment, positional tolerance testing, and an assessment of symptom 
magnification on written instruments. The results of the evaluation reflected a consistent, maximal 
effort with some abnormal test behaviors  and indicators of symptom  magnification were very 
minimal. Except for Petitioner' s left-banded static grip strength testing results, her FCE results 
were considered to be a valid representation of her functional abilities. Petitioner was released to 
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work within the sedentary physical demand level with the following restrictions of occasional 15 
pound lifting limit from floor to waist height;  occasional 15 pound carrying limit; occasional 10 
pound lifting limit from waist to overhead  with right hand only;  occasional two pound lifting 
limit from waist to shoulder height with left hand only. 
 

Petitioner's primary physical and functional deficits included significant left shoulder 
weakness, very poor left shoulder mobility, poor left arm strength, poor left hand grip strength, 
bilateral pinch grip weakness, and overall physical de-conditioning. Two sections of symptom 
magnification were noted (Oswestry Low Back Inventory and Waddell Questionnaire). She passed 
all aspects of Legitimacy of Effort but failed on validity criteria (on the basis of excessive variation 
between tests trials during left-handed static grip strength testing). (PX12) 
 

In an email between Dr. Fletcher and Petitioner's attorney, Dr. Fletcher placed 
Petitioner at MMI with permanent work restrictions consistent with the FCE. (PX3) 
 

On August 6, 2020, Petitioner presented to Dr. O' Leary for a repeat §12 evaluation. 
Petitioner complained of tingling and numbness and he noted that she would not lift her arm above 
shoulder height. She reported that she needs help putting on her shirt and pulling up certain pairs 
of pants. She advised that she cuts her hair short because she can no longer brush her hair.  On a 
symptoms drawing, Petitioner noted pain and symptoms from the posterior aspect of  her  neck, 
scapula down the back of her arm towards the small, ring, and long fingers, and medial aspect of 
her anteriorly, ulnar sided digits as well. Dr. O'Leary noted that he would “state unequivocally that 
there is a clear behavioral change this time compared to the last time when I had seen her when 
she was much more dramatic and verbal. Today, she appeared very calm, answered all questions 
with a calm demeanor and was not combative or excited in the office at all.”  His examination 
findings note a normal gait pattern; Romberg sign is normal; Spurling maneuver is negative;  
Lhermitte sign is negative; Excellent range of motion of her cervical spine today with near full 
extension and lateral  rotation; Right upper extremity: deltoid biceps, triceps, wrist extensor, grip 
and interossei are  basically all normal tested manually. (RX3)  
 

Dr. O'Leary noted a limited examination. He noted that she does not really fire her shoulder  
muscles very much voluntarily and it was difficult to assess the triceps and biceps function. She 
appeared to have diminished grip strength. As for the scapula winging, Dr. O'Leary did not observe 
any obvious scapular winging. He requested that Petitioner put her palms flat against the wall in 
the examination room. Petitioner could not do it on her left side and gave the impression of having 
a difficult time moving the arm and the hand. She could not extend the elbow completely. (RX3) 
 

After review of updated medical records and examination, Dr. O' Leary opined that 
nothing in the medical records and his examination changed his diagnosis or medical 
causation opinion. No opinions from his prior reports had changed. Dr. O'Leary found the 
medical records to be inconsistent. (RX3) 
 

As for work restrictions, Dr. O'Leary advised that a weight restriction for the right arm 
did not make sense as her right arm was normal and nothing during the examination provided 
any basis for work restrictions. As for the left arm, he questioned the validity of a two-pound 
limit from waist to shoulder. He noted that the surveillance video indicated that Petitioner 
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used her arm " fairly freely." Dr. O'Leary noted the following: 
 

While the surveillance video was limited and at times she appeared to be 
holding the arm, it was seen that she was holding the arm in different postures, 
elbow flexed and at the side versus elbow extended and the hand at the side and 
then occasionally carrying a purse or other groceries, multiple bags at one time 
hold them in the left arm, and opening and closing a door with her left arm. To 
me reviewing the bulk of the 30 minute surveillance, it appeared that she uses 
the arm much more normally than what I observed in the office today. (RX 3) 

 
Dr. Patrick O'Leary’s Testimony  
  

Dr. O'Leary testified via evidence deposition that he went to Loyola Medical School. He 
completed a 5-year orthopedic surgery residency training program and completed a year of spinal 
advanced training program at Washington University in St. Louis before becoming board certified 
in 2010. He is board certified through 2030. He currently works at Midwest Orthopedic Center in 
Peoria. His focus is treating patients with spinal disorders, the large majority of which are non-
operative, in both children and adults. He performs 300-350 spinal surgeries a year on children 
and adults. In his practice, he sees a range of individuals who do not have a spinal problem, be it 
a shoulder or a knee, and refers that patient to the right person. (RX 4) 
 

Dr. O'Leary advised that his normal process for doing a §12 evaluation is to examine the 
Petitioner first to try and figure what is wrong, and  then  review the medical records to see if the 
history matches up before recommending the next step in treatment.  He testified that he does it 
this way to prevent the introduction of bias from reading the medical records from other treatment 
providers. (RX 4) 
 

Dr. O'Leary noted that Petitioner had exquisite  tenderness  to even the lightest  touch at 
the base of her neck, near the vertebral prominence (prominens). (RX4, p. 15)  He opined that this 
was evidence of symptom magnification. He also noted that she complained of “electric shock 
going down her neck,” for which he noted that there was no neurological explanation for that. 
(RX4, p. 16)  He disagreed with Dr. Fletcher's examination finding that the Petitioner had positive 
Lhermitte's sign.  Dr. O’Leary opined that the cervical spine MRI explained why she would not 
have a positive Lhermitte’s sign, noting that there were no spinal cord abnormalities, no large disk 
herniations, no spinal cord compression, and no cord signal change. (RX 4, pp. 16-17) ) 
 
Dr. O'Leary also testified as follows:  
 

I was at this time somewhat skeptical about the entire presentation... Well, I mean, 
obviously, she comes with some findings. This EMG, some of her complaints might 
match up. She had seen another spine surgeon already who I think kind of said, you 
know, this isn't anything that you need surgery for sort of thing. And I didn't find 
her examination reliable. I mean, I just thought that it was very hard for me to say 
that there were what I would call reproducible objective tests. And she has a myriad 
of complaints, some findings that really don't fit one type of clinical scenario. And 
if you ask me to say which scenario they fit, I wouldn't be able to tell you. So kind 
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of non-dermatomal, nonorganic type of subjective complaints. You know, 
examination doesn’t match those.  Findings on the MRI which don't necessary 
support these findings. She has some stenosis at C5-6, but if she had that problem 
and that was this problem, she would have thumb symptoms or index finger 
symptoms, not ring and small finger.  
 
So, in other words, I’m conflicted trying to evaluate her because, you, I don’t really 
see anything adding up to this type of, you know, problem. (RX 4, pp. 22-24) 

 
Dr. O'Leary further questioned if she had two injuries, which injury caused her condition 

or whether it really happened. He advised that if he thought that she was reliable and her exam was 
straightforward, it would be different. (RX 4, pp. 24) 
 

Dr. O'Leary did not have any treatment recommendations as he could not imagine what 
further treatment would be indicated. In making this opinion, he noted that the Petitioner had a 
high self-reported severe disability, imaging that was not consistent, exaggeration and 
magnification findings during his examination, and nothing seemed to help her thus far. He  placed  
the Petitioner at maximum medical improvement (MMI) as it related to the alleged work accident. 
(RX4) 
 

Dr. O'Leary further testified that he does not formally treat thoracic outlet syndrome but 
was generally familiar with the diagnosis. He opined that it was an unusual and controversial 
diagnosis. RX1, p. 29) He noted that the "causes, etiologies of thoracic outlet syndrome are kind 
of largely not widely agreed upon." He advised that it could be a mimicker of a pinched nerve in 
the neck. His experience was that it was rare for someone to have true thoracic outlet syndrome 
and the results from the surgery were a "mixed bag."  Dr. O'Leary further testified: 
 

Q. Okay. And based on - again based on your examination and review of medical  
records, it was tough for you to find a clinical assessment of that (thoracic outlet 
syndrome)? 
 
A. Well, number one, as I testified to already, this is - this diagnosis is not 
necessarily straightforward. I would say far from straightforward. I feel it's a 
diagnosis largely of exclusion. 
 
If you can't find anything else wrong with someone and there are very clearly some 
signs on examination that point to this being a possible diagnosis, then I would refer 
them to a thoracic surgeon or a special center to evaluate this. I' II be honest with 
you, the time when I saw her on March, what date was it, March 28, there is no way 
this diagnosis crept into my field of view. (RX4, pp. 33-34) 
 
Dr. O' Leary noted that she had so many complaints, only a few of which are related to  a 

potential medial cord plexopathy or thoracic outlet syndrome. He noted that she has a history of 
her arm being tugged, but he was not the first doctor who evaluated her. (RX4, p. 34) 
 

Later, after review of the operative report and updated medical, when asked if any 
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conditions of ill-being were caused or aggravated by the alleged work injury, Dr. O’Leary testified, 
reading from his report, that he had no conclusive evidence to pinpoint these diagnoses or 
conditions and a work related event. (RX4, p. 56) 
 
Dr. David Fletcher’s Testimony 
 
 Dr. Fletcher testified via evidence deposition that he went to medical school in Chicago at 
Rush University and did a residency in Occupational and Preventive Medicine.  He earned a 
master’s degree in Public Health and Epidemiology and was Board certified in both Preventative 
and Occupational Medicine and has practiced in that field continuously since then.  Governor 
Pritzker appointed him to the Illinois Workers’ Compensation Medical Fee Advisory Board in 
January 2020. This is his second term of office. He was appointed in 2016 by Governor Rauner 
and served for three years. (RX13, pp. 7-9)  Dr. Fletcher defined his role as an occupation medicine 
doctor as a “sort of primary care gatekeeper for an injured worker, make an assessment for the 
diagnosis,” with appropriate treatment. If surgery is required, send the person to the surgeon and 
then, after the surgery, work with the surgeon or often times the surgeon will defer to him for the 
rehab and return to work decision. (RX13, p. 10)  Besides injury care, he does drug and alcohol 
testing and onsite consulting for employers at the work site. (PX13, pp. 7-9, DepX2) 
 

Dr. Fletcher testified that Petitioner came under his care under the direction of Mr. John 
Boshardy, her former attorney or current attorney.  Boshardy recommended that she see Dr. 
Fletcher because of his experience with these types of injuries. (RX13, p. 49) His understanding 
at the initial visit, on the advice of Boshardy, her former legal counsel, now retired, was that this 
was an accepted claim.  (PX13, p. 17) Dr. Fletcher first saw Petitioner in November 2018.  (PX13, 
p. 11)  Dr. Fletcher testified that when he began seeing her he requested records, however, he 
never received her prior medial records.  (PX13, p. 50) Dr. Fletcher testified that he reviewed 
the records from Quincy Medical Group from October 2018 and the MRI from September 21, 
2018. (PX13, pp. 14-15) He knew that Petitioner had seen Dr. Tawny Allen and there was 
talk about going to a neurosurgeon.  (PX13, p. 16)  Those were all the records he reviewed in 
their entirety.  He never saw the neurosurgeon’s records from Quincy Medical Group. (PX13, 
p. 52)  Dr. Fletcher testified that Petitioner “was not pleased with what they were doing.”  
(PX13, p. 16) 

 
Dr. Fletcher testified that after electrical studies were performed by Dr. Trudeau on 

December 17, 2018, he reviewed the results with Petitioner and they objectively confirmed a 
brachial plexus injury and in his opinion ruled out that she would be a candidate for any cervical 
spine surgery. (PX13, p. 18) He also sent Petitioner to orthopedic spine surgeon Dr. Kube in Peoria 
for confirmation regarding her cervical spine condition. (RX13, p. 20)  Dr. Fleming’s 
understanding was that Dr. Kube did not feel there was any surgical intervention that was going to 
help Petitioner. (PX13, p. 22)  
 

When Dr. Fletcher next saw Petitioner, he was concerned that, along with the brachial 
plexopathy, that her presentation “kind of fit a picture of the term traumatic thoracic outlet 
syndrome.”  He was focused on the fact that she was not improving.  (RX13, p. 23) He prescribed 
physical therapy.  Dr. Fletcher saw Petitioner 13 times. (RX13, p. 57) In the summer of 2019, Dr. 
Fletcher was at the end of what he could do for her. She had not had any satisfaction with what 
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Dr. Salvacion had done.  At the eighth visit, he brought up the consultation with Dr. Hazelrigg. 
She had improvement on her EMG with Dr. Trudeau up to that point, but not complete resolution. 
(RX13, p. 59)    
 

On February 20, 2019, she reported an increase in her pain.  She had to go to the ER in 
Quincy.  Her subjective complaints were reportedly worse. This was the first time Dr. Fletcher 
was concerned that, along with brachial plexopathy, that this kind of fit a picture of the term 
traumatic thoracic outlet syndrome (TOS). (PX13, 23) She tried conservative treatment.  
 

On March 20, 2019, she reported no improvement with therapy.  For the first time she 
reported contralateral symptoms as well. She had right upper extremity symptomatology as 
reflected in her pain drawing. Again, in a very classic C7-C8 distribution, that she had bilateral 
type of complaints. Dr. Fletcher talked to her about trying to do some interventional pain 
management  with Dr. Salvacion who runs Memorial Medical Center Pain Clinic. He was running 
out of options - she was not benefitting with therapy. (PX13, 25) Dr. Salvacion performed an 
epidural steroid injection to her cervical spine on May 2, 2019.  
 

She next saw Dr. Fletcher on April 19, 2010. With no change in symptoms, he released her 
with restrictions. (PX13, p. 26)   
 

Dr. Fletcher testified that Petitioner always had good effort.  She wanted to get back to 
work.  Dr. Fletcher testified that Petitioner’s life was somewhat in disarray because he believed 
around this time she couldn’t get any further care authorized from workers’ compensation.  She 
had to use personal insurance.  She was separated from her husband.  He testified that “[a]pparently 
they got back together and she was able to access his health insurance. (PX13, 28) 

 
Dr. Fletcher further testified Petitioner was traveling to come to Champaign from Quincy 

to see him.  He testified that he  would hear from her sometimes in between visits. (PX13, 29).  
Updated electrical studies at that time showed she objectively had a problem.  There was some 
improvement in her brachial plexopathy.  It did not show any evidence of any cervical 
radiculopathy, but it did document objectively that she had an abnormality consistent with her 
subjective complaints. There was no change in her overall presentation or exam.  Dr. Fletcher kept 
her trying to do modified duty and put her on Topamax for some pain control as opposed to Lyrica. 
She was approaching MMI. (PX13, 31)  
 

At the eighth visit on June 18, 2019, she was the same.  Dr. Fletcher felt she had a positive 
Adson’s sign consistent with thoracic outlet syndrome. He would try one last consultation, have 
her see a cardiovascular surgeon for consideration for a rib resection or anterior scalenectomy.  He 
kept her on restricted activities-10 pounds, basically sedentary light work level. (PX13, p. 32) 
 

She did not want surgery in June 2019.  She returned in August and wanted to reconsider 
surgery. (PX13, 33) Dr. Hazelrigg is a cardiovascular thoracic surgeon at SIU School of Medicine. 
He’s also a professor. Dr. Fletcher worked with him for more than 25 years.  He’s probably 
operated on 15 or 20 of his patients.  She saw him about a week and a half before the August 16, 
2019, visit. Dr. Fletcher testified that he had oral communication with Dr. Hazelrigg and he agreed 
with Dr. Fletcher’s diagnosis. (PX13, p. 34) 
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Dr. Hazelrigg was planning to do a more traditional thoracic outlet surgery, basically a rib 
resection on the left side.  She was also complaining of headaches. She had complaints of 
headaches since the beginning. (PX13, 35) 
 

Dr. Fletcher testified that he probably had, in his career, probably 50 of his patients had 
thoracic outlet surgery.  He testified that the surgery still has controversy in medicine. He further 
stated, “I’ve done everything for this lady absent her having a breast reduction.” (PX13, p. 36) 

 
Petitioner did ultimately undergo the surgery at Memorial Medical Center on September 

11, 2019. Dr. Hazelrigg saw her for one post-operative visit then referred her back to Dr. Fletcher. 
(PX13, 37)  Dr. Fletcher took her off work postoperatively. He had her go back to therapy. She 
followed-up with Dr. Fletcher on November 25, 2019. (PX13, 39) 
 

Dr. Fletcher testified that Petitioner had some depression because she was still in chronic 
pain. She did have some improvement in shoulder girdle strength.  On December 20, 2019, she 
reported benefit with surgery but reported left shoulder pain and more issues with weakness in her 
left shoulder; scapular winging had returned. (PX13, 40) 

 
At the time of the deposition, Dr. Fletcher testified that he just saw her that week on 

February 10, 2020; there was no change in presentation. Scapular winging was really significant 
but there was not much more he could do for her.  The scapular winging could affect her in the 
fact that if she doesn’t move her upper extremity she could develop a frozen shoulder and that 
could cause her more complications, more pain and discomfort. He opined that she would have to 
get back to some pain control, using the TENS unit, taking more medications.  Some of these 
injuries could take up to two years to get better. (PX13, 41-45)   
 

Dr. Fletcher opined that all her conditions, cervical spine, brachial plexus and winging 
scapula are causally related to the workplace injury she reported on May 9, 2018. The mechanism 
of injury she described, a wrenching type of injury of her left upper extremity, will cause a traction 
injury to the brachial plexus and to the anterior scalene muscles that can cause a traumatic thoracic 
outlet and an associated brachial plexopathy. All the treatment he recommended was reasonable 
and necessary including with Dr. Hazelrigg. If the electrical studies don’t really show any major 
change then he will have to give her options.  There is not any further surgical solution. (PX13,  
46-47)  

 
Conclusions of Law 

 
The Commission finds that Petitioner failed to sustain her burden of proving her 

condition of ill-being is related to either accident for the following reasons.   
 
Petitioner did not seek medical treatment after the first accident for more than a year, 

when, on January 30, 2018, she told a chiropractor that she believed her neck and head pain 
complaints were from the November 2016 incident. Petitioner saw her primary care physician, 
Dr. Tawny Allen, at the Quincy Medical Group on March 6, 2018, for a follow-up for depression.  
She reported that she had neck pain and went to the chiropractor two times.  The notes document, 
“Injury 1 year ago at work-encouraged WC appointment.” (RX5)  
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On April 18, 2018, 17 days before the second reported accident, Petitioner returned to the 
chiropractor and complained of frequent (75%-50%) sharp, shooting, numbing, tingling and 
burning discomfort in the back of the neck. She rated the intensity of discomfort, using a VAS, as 
a level 8 on a scale of 1 to 10 with 10 being the most severe. The discomfort was reported to 
increase with applied pressure and movement. The discomfort was reported to decrease with 
rest. 
 

Petitioner also complained of frequent (75%-50%) aching and tingling discomfort in 
the low back. She rated the intensity of discomfort, using a VAS, as a level 6 on a scale of 1 
to 10 with 10 being the most severe. The discomfort was reported to increase with movement. 
Petitioner also reported that she was having a headache that day.  

 
Petitioner then reported an accident at work on May 9, 2018, despite no mention of a new 

work accident at an appointment with her primary care group at Quincy Medical Center on June 
1, 2018.  Petitioner reported the new work accident to her primary care physician, Dr. Tawny Allen 
in August 2018.  

 
The Commission notes that prior to presenting to Dr. Fletcher, Petitioner was evaluated 

by Dr. Kimple from the Quincy Medical Group.  (RX5) Neither Dr. Kimple, nor  
Dr. Dayoub, diagnosed thoracic outlet syndrome or provided a causation opinion or imposed 
work restrictions.  In fact the records confirm that Dr. Kimple was specifically asked by 
Petitioner telephonically to provide a causation opinion on her behalf and he responded by stating 
that Petitioner could bring in a questionnaire, but he was unable to write a letter  stating  patient's  
injuries were  due  to an incident with patient's resident. (RX 5, p. 77)   

 
The Commission notes that Petitioner testified that she was not satisfied with the level of 

care at Quincy Medical Group and that is the reason she consulted Dr. Fletcher in Urbana starting 
on November 1, 2018. (T. 16, 18)  The Commission finds that testimony to be disingenuous.  

 
Dr. Fletcher, a board certified doctor in Preventative and Occupational Medicine,   was 

the fourth medical provider that Petitioner consulted after the May 2018 accident date and the 
first to causally relate her symptoms to work.  (T, p. 51)  Dr. Fletcher testified that he reviewed 
the records from Dr. Tawny Allen from October 2018 and the MRI from September 21, 2018. 
Those were all the records he reviewed in their entirety. He never saw Dr. Tawny’s notes 
regarding the Petitioner’s earlier complaints, the two neurosurgeon’s records from Quincy 
Medical Group or the chiropractor’s records from February through April 2018.   (RX13, p. 
52) 

 
Dr. Fletcher testified that Petitioner provided him a history of a specific work injury from 

May 2018.  She described where she was reaching out her hand and helped support a patient from 
falling and the patient pulled her left arm with her whole weight, sort of like a traction type of 
injury to her left upper extremity, and that was the history of the mechanism of injury. (RX13, p. 
12)   Dr. Fletcher testified that when he first saw her on November 1, 2018, he causally related her 
problems to work activities. He was not told there was an accident dispute when Petitioner was 
referred to him, thus, he made that opinion based on the mechanism of injury that she reported to 
him in her presentation and what was in the subjective history in the records from Quincy Medical 
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Group regarding her injury in May 2018. To clarify, Dr. Fletcher testified he had the records from 
October 2018 and the MRI from September 21, 2018.  Dr. Fletcher based his initial causal 
connection opinion on what Petitioner told him and the limited records he reviewed from Quincy 
Medical Group and the MRI. (RX13, pp. 51-52  ) 

 
Next, the Commission finds Petitioner’s testimony is called into question, refusing to admit 

her attorney sent her to Dr. Fletcher despite the fact that she traveled to Urbana to see him. Dr. 
Fletcher was very candid regarding the fact that attorney Boshardy referred Petitioner to him for 
treatment. Dr. Fletcher testified that Boshardy recommended that she see Dr. Fletcher because 
of his experience with these type of injuries. (RX13, p. 49) His understanding at the initial 
visit, on the advice of Boshardy, her former legal counsel, refutes Petitioner’s testimony that 
she found Dr. Fletcher on the internet and was referred to him by Dr. Allen, located in Quincy.  
Petitioner also admitted that to see Dr. Fletcher in Urbana, it is more than a six hour round 
trip drive from Quincy. (T. 51, 63) 
 

The Commission finds it telling that Dr. Fletcher diagnosed thoracic outlet syndrome 
and referred Petitioner to Dr. Hazelrigg for surgery, then Dr. Fletcher, not Dr. Hazelrigg 
provided the causal connection opinion, and the testimony regarding causation.  Dr. 
Hazelrigg’s note at Petitioner’s consultation on August 5, 2019, states that Petitioner has 
"more neck and headache related issues than might be attributed to thoracic outlet syndrome." 
He opined Petitioner  "probably" does have thoracic outlet syndrome and  might benefit from 
a first rib resection. He did not think that the rib resection would relieve her headaches or 
improve her neck condition as he thought there were multiple etiologies for her issues. (PX 
10) 

 
Dr. Fletcher testified that thoracic outlet surgery has controversy in medicine. (PX13, p. 

36) Dr. O’Leary, a Board certified doctor in orthopedic spine surgery, also testified that thoracic 
outlet surgery is a controversial diagnosis.  (RX1, p. 29)   
 

During the time period between November 4, 2016, and August 23, 2018, Petitioner 
worked multiple positions without missing any time from work due to issues related to the work 
accidents. (T. 45) Respondent's exhibit 11 is “call documentation” of Petitioner refusing hours due 
to work obligations with her other position. Petitioner did this on multiple occasions since the 
November 4, 2016, work accident. Petitioner called off additional hours due to other work 
obligations on May 11, 2018, July 3, 2018, August 9, 2018, and August 15, 2018, after the alleged 
second accident.  This is consistent with her presentation at the June appointments and infers that 
Petitioner did not have new acute  symptoms and was able to work both jobs. 
 

Dr. O' Leary performed two §12 evaluations and prepared a third records’ review report. 
Dr. O’Leary reviewed all pertinent medical  records. When he evaluated Petitioner, he noted that 
she had exquisite tenderness to even the lightest touch at the base of her neck, near the vertebral 
prominence. He opined that this was evidence of symptom magnification. He also noted that she 
complained of electric shock going down her neck, for which he noted that there was no 
neurological explanation for that. He disagreed with Dr. Fletcher's examination finding that 
Petitioner had positive Lhermitte’s sign.  After he reviewed the cervical spine MRI, he noted that 
there  were  no spinal cord abnormalities,  no  large disk herniations,  no spinal  cord compression, 
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and no cord signal change. 
 

Dr. O'Leary further testified that he did not see anything that added up in Petitioner’s 
symptoms. Dr. O'Leary did not have any treatment recommendations as he could not imagine what 
further treatment would be indicated. In making this opinion, he noted that Petitioner had a high 
self-reported severe disability, imaging that was not consistent, exaggeration  and  magnification 
findings during his examination, and nothing seemed to help her thus far. He  placed  Petitioner at 
MMI as it related to the work accident. After reviewing additional reports and performing a second 
examination, Dr. O'Leary's opinions did not change. 
 

Expert evidence is legal and competent evidence and is to be received, treated and 
weighed precisely as other evidence by triers of fact in this character of cases. The 
weight of such testimony must be determined by the character, capacity, skill and 
opportunities for observation and apparent state of mind of the experts themselves 
as seen and heard and estimated by the triers of fact and by the nature of the case 
and its developed facts. (Peabody Coal Co. v. Industrial Com. 289 Ill. 449.) 

 
Madison County Mining Co. v. Industrial Comm’n., 306 Ill. 591, 594, 138 N.E. 211, 212, 1923 Ill. 
LEXIS 1124, *5 
 
 In the subject case, the Commission finds that Dr. O’Leary’s opinions and testimony 
regarding causal connection are more persuasive that Dr. Fletcher’s opinions and testimony 
casually relating the Petitioner’s conditions to the work accident of either November 4, 2016 or 
May 9, 2018.  The Commission further finds that Petitioner’s now retired attorney referred 
Petitioner to Dr. Fletcher and that Petitioner’s testimony in this regard was not credible.  
 

The Commission further finds that Petitioner was having the same or similar symptoms 
January 30, 2018, through April 18, 2018, before Petitioner alleged that she had a second work 
accident on  May 9, 2018, evidenced by the medical records from Vance Chiropractic.  (PX6) Dr. 
Fletcher never reviewed those records. Thus, the Commission finds the  basis for Dr. Fletcher’s 
opinion is flawed.    
 

Although Petitioner related her complaints to a work accident more than one year prior 
when she saw Dr. Tawny in August 2018, the medical records also document that Petitioner was 
in a “car wreck” in 1995. Petitioner’s delayed medical treatment after the reported accidents until 
more than one year in the first instance and several months later after the May 9, 2018, accident, 
casts further aspersion on the causal relationship between the two alleged work accidents and 
Petitioner’s current conditions of ill-being.  Further, the medical records from Quincy Group are 
replete with documentation that Petitioner was depressed with personal issues since well before 
this occurrence including evidence that  her sleep was disrupted as a result of depression and 
anxiety.  The Commission notes Petitioner has an ongoing headache syndrome, with a brain MRI 
documenting lesions that worried Petitioner, however, the Commission does not find Petitioner’s 
headaches causally related to the work accidents based upon Dr. Kimple’s records that he was 
concerned Petitioner had a chronic tension headache with associated peri-cranial tenderness. (RX5, 
p. 135) 
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Further, Petitioner alleges that she had no final resolution of her pain complaints after the 
thoracic outlet surgery.  The Petitioner had reported mostly left sided symptoms throughout her 
treatment although she told Dr. O’Leary that she hurt both arms, which was years after the 
accidents occurred and contrary to her testimony.  Her medical and body part histories are thus 
inconsistent. Petitioner further testified that not only did she have right sided similar symptoms, 
but “[t]hey wanted to do surgery on both sides at one point in time.”  (T. p. 53)  The Commission 
finds that Petitioner’s testimony is confusing at minimum and is further evidence that her condition 
is unrelated to the work accidents on either November 4, 2016, or May 9, 2018.  There is no 
mention of right side pain complaints in the medical records for the majority of her course of 
treatment following either accident and Petitioner specifically testified that both accidents involved 
her left arm.  (T, pp. 10, 113-14)   

 
Finally, the Commission notes that Dr. Hazelrigg, the cardiovascular surgeon who 

performed the left-side thoracic outlet syndrome surgery, did not testify. At best, his notes from 
the August 5, 2019 consultation, indicate that his opinion of whether or not Petitioner she needed 
the surgery recommended by Dr. Fletcher, was equivocal, stating Petitioner, “probably does have 
thoracic outlet syndrome and might benefit from a first rib resection.” He did not think that 
the rib resection would relieve her headaches or improve her neck conditions as he thought 
there were multiple etiologies for her issues. (PX 10, PX5, p. 166) 
 

 Therefore, the Commission finds that Petitioner has failed to prove a causal connection to 
thoracic outlet syndrome and her work accidents.  

  
Finally, the Commission agrees with Dr. O’Leary’s assessment of the video surveillance 

of Petitioner.  Dr. O’Leary opined, “To me reviewing the bulk of the 30 minute surveillance, it 
appeared that she uses the arm much more normally than what I observed in the office today.” 
(RX 3)  The Commission finds the video surveillance belies Petitioner’s testimony regarding 
her disability.  

 
For the reasons enunciated above, the Commission reverses the Arbitrator’s Decision 

regarding causal connection and vacates the Arbitrator’s awards of temporary total disability, the 
TTD underpayment, maintenance, medical expenses, permanent partial disability and §19(k) and 
§19(l) penalties and §16 attorneys’ fees.  

 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator's Decision 

filed on October 26, 2020, is hereby modified and causation is reversed for the reasons stated 
herein, and otherwise affirmed and adopted. 

 
IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 

temporary total disability, and the temporary total disability underpayment, is vacated.  
 
IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 

maintenance is vacated.  
 
IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 

medical services and related expenses is vacated.  
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IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of 
penalties under §19(k) and §19(l), and attorney’s fees under §16, is vacated.  

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(1) (West 2013). Based 
upon the denial of compensation herein, no bond is set by the Commission.  The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 

/s/Kathryn A. Doerries 
Kathryn A. Doerries 

September 13, 2021
KAD/bsd 
O071321 
42             /s/Thomas J. Tyrrell 

Thomas J. Tyrrell 

/s/Maria E. Portela 
Maria E. Portela 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse  
             

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify  None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
 
Peter Popovic, 
 
 Petitioner, 
 
 
vs. NO:  16 WC 26343 
 
 
Wal Mart, Inc., 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue of permanent disability, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   
 
 
 IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on October 13, 2020, is hereby affirmed and adopted. 
  
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 
 
 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $64,350.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 14, 2021
o: 9/7/21 _/s/ Thomas J. Tyrrell_____ 
TJT/jds Thomas J. Tyrrell  
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Christopher A. Harris___ 
Christopher A. Harris 
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ILLINOIS WORKERS' COMPENSATION COMMISSION 

NOTICE OF ARBITRATOR DECISION 

POPOVIC, PETER 

Employee/Petitioner 

WAL MART INC 

Employer/Respondent 

Case# 16WC026343 

On 10/13/2020, an arbitration decision on this case was filed with the Illinois Workers' Compensation 
Commission in Chicago, a copy of which is enclosed. 

If the Commission reviews this award, interest of 0.11 % shall accrue from the date listed above to the day 
before the date of payment; however, if an employee's appeal results in either no change or a decrease in this 
award, interest shall not accrue. 

A copy of this decision is mailed to the following parties: 

0368 WIMMER STIEHL & McCARTHY 

WILLIAM L WIMMER 

2 PARK PLACE PROFESSIONAL CTR 

BELLEVILLE, IL 62226 

0000 WI EDNER & McAULIFFE LTD 

KHRISTOPHER S DUNARD 

101 SHANLEY SUITE 1450 

ST LOIUIS, MO 63105 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 

) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 

 PTD/Fatal denied 

 Modify  Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Adolfo Garcia, 

Petitioner, 

vs. No.  18 WC 28771 

Sunset Pool & Spa, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by Respondent herein 

and notice given to all parties, the Commission, after considering the issues of causal connection, 

medical expenses, prospective medical care, temporary disability, average weekly wage/benefit 

rates and an evidentiary ruling, and being advised of the facts and law, corrects, affirms and 

adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 

Commission further remands this case to the Arbitrator for further proceedings for a 

determination of a further amount of temporary total compensation, medical benefits or of 

compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 

Ill.2d 327 (1980). 

The Commission agrees with Respondent that Dr. Novoseletsky’s “Rebuttal to 

Independent Medical Evaluation” report dated September 16, 2019 was prepared for the 

purposes of litigation.  Accordingly, the Commission excludes the report from the evidence.  

However, the Commission finds Dr. Pelinkovic’s opinion is a sufficient basis for causal 

connection. 

All else is affirmed and adopted. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator filed February 11, 2020, is hereby corrected, affirmed and adopted.  

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 

Arbitrator for further proceedings consistent with this Decision, but only after the latter of 

expiration of the time for filing a written request for Summons to the Circuit Court has expired 

without the filing of such a written request, or after the time of completion of any judicial 

proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 

interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 

for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 

the sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court 

shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 15, 2021 

/s/Stephen J. Mathis SJM/sk 

Stephen J. Mathis 
o-07/28/2021

44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson  
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Case Number 09WC032789 
Case Name BLACK, TANYA v. CITY OF CHICAGO 

DEPT OF STREETS & SANITATION
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0469 
Number of Pages of Decision 23 
Decision Issued By Kathryn Doerries, Commisioner 

Petitioner Attorney Arnold Rubin 
Respondent Attorney Gerald F. Cooper, Jr. 

          DATE FILED: 9/17/2021 

/s/Kathryn Doerries,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

TANYA BLACK, 

Petitioner, 

vs. NO:  09 WC 032789 

CITY OF CHICAGO DEPARTMENT OF 
STREETS AND SANITATION, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of temporary total disability, medical 
expenses, causal connection, prospective medical and permanent disability, and being advised of 
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed August 22, 2019, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

No county, city, town, township, incorporated village, school district, body politic or 
municipal corporation is required to file a bond to secure the payment of the award and the costs 
of the proceedings in the court to authorize the court to issue such summons. 820 ILCS 
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305/19(f)(2). Based upon the named Respondent herein, no bond is set by the Commission.  The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court.   

September 17, 2021 /s/Kathryn A. Doerries 
KAD/bsd Kathryn A. Doerries 
007/27/21 
42 

 /s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

 /s/Maria E. Portela 
 Maria E. Portela 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 13WC012472 
Case Name JANIAK, ANGELA v. CITY OF CHICAGO 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0470 
Number of Pages of Decision 11 
Decision Issued By Kathryn Doerries, Commisioner 

Petitioner Attorney Michael Casey 
Respondent Attorney Stephanie Lipman 

          DATE FILED: 9/17/2021 

/s/Kathryn Doerries,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ANGELA JANIAK, 

Petitioner, 

vs. NO:  13 WC 012472 

CITY OF CHICAGO, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue of permanent disability, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 30, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

No county, city, town, township, incorporated village, school district, body politic or 
municipal corporation is required to file a bond to secure the payment of the award and the costs 
of the proceedings in the court to authorize the court to issue such summons. 820 ILCS 
305/19(f)(2). Based upon the named Respondent herein, no bond is set by the Commission.  The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court.   
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/s/Kathryn A. Doerries 
Kathryn A. Doerries 
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September 17, 2021
KAD/bsd 009/07/21 42 

 /s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

 /s/Stephen J. Mathis 
Stephen J. Mathis 
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DECISION SIGNATURE PAGE 

Case Number 14WC001142 
Case Name JANIAK, ANGELA v. CITY OF CHICAGO 
Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0471 
Number of Pages of Decision 10 
Decision Issued By Kathryn Doerries, Commissioner 

Petitioner Attorney Michael Casey 
Respondent Attorney Stephanie Lipman 

          DATE FILED: 9/17/2021 

/s/Kathryn Doerries,Commissioner 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK  )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ANGELA JANIAK, 

Petitioner, 

vs. NO:  14 WC 001142 

CITY OF CHICAGO, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issue of permanent disability, and being 
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached 
hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 30, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

No county, city, town, township, incorporated village, school district, body politic or 
municipal corporation is required to file a bond to secure the payment of the award and the costs 
of the proceedings in the court to authorize the court to issue such summons. 820 ILCS 
305/19(f)(2). Based upon the named Respondent herein, no bond is set by the Commission.  The 
party commencing the proceedings for review in the Circuit Court shall file with the Commission 
a Notice of Intent to File for Review in Circuit Court.   
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/s/Kathryn A. Doerries 
Kathryn A. Doerries 

14 WC 001142 Page 2 

September 17, 2021 
KAD/bsd 009/07/21 42 

 /s/Thomas J. Tyrrell 
Thomas J. Tyrrell 

 /s/Stephen J. Mathis 
Stephen J. Mathis 
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Case Number 13WC037025 
Case Name HRNJIC, NIHAD v. MERCEDES BENZ-

WESTMONT 
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Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0472 
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Decision Issued By Thomas Tyrrell, Commissioner 

Petitioner Attorney Ian Elfenbaum 
Respondent Attorney William A. Lowry, Sr. 

          DATE FILED: 9/17/2021 

/s/Thomas Tyrrell,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK  )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Nihad Hrnjic, 

Petitioner, 

vs. NO:  13 WC 037025 

Mercedes-Benz of Westmont, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of accident, causation, medical expenses, 
prospective medical treatment, temporary total disability (“TTD”), and multiple evidentiary issues, 
and being advised of the facts and law, modifies the Decision of the Arbitrator as set forth below 
and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made 
a part hereof.  

The Commission affirms the Decision of the Arbitrator on the issues of accident, causation, 
medical expenses, prospective medical treatment, TTD, and multiple evidentiary issues. 

As it pertains to permanent disability ("PPD"), the record reflects that Petitioner suffered a 
work-related accident on March 5, 2013. Accordingly, a determination of permanent disability 
under § 8.1b of the Act must follow. Section 8.1b of the Illinois Workers' Compensation Act 
("Act") addresses the factors that must be considered in determining the extent of permanent partial 
disability for accidents occurring on or after September 1, 2011. 820 ILCS 305/8.1b. Specifically, 
§ 8.1b states:

For accidental injuries that occur on or after September 1, 2011, permanent partial 
disability shall be established using the following criteria. 

(a) A physician licensed to practice medicine in all of its branches preparing a permanent
partial disability impairment report shall report the level of impairment in writing. The
report shall include an evaluation of medically defined and professionally appropriate
measurements of impairment that include, but are not limited to: loss of range of motion;
loss of strength; measured atrophy of tissue mass consistent with the injury; and any other
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measurements that establish the nature and extent of the impairment. The most current 
edition of the American Medical Association's "Guides to the Evaluation of Permanent 
Impairment" shall be used by the physician in determining the level of impairment. 

(b) In determining the level of permanent partial disability, the Commission shall base its
determination on the following factors:

(i) the reported level of impairment pursuant to subsection (a);
(ii) the occupation of the injured employee;
(iii) the age of the employee at the time of the injury;
(iv) the employee's future earning capacity; and
(v) evidence of disability corroborated by the treating medical records. No single
enumerated factor shall be the sole determinant of disability. In determining the
level of disability, the relevance and weight of any factors used in addition to the
level of impairment as reported by the physician must be explained in a written
order. Id.

The Commission modifies the findings of the Arbitrator to include an analysis of these 
factors as indicated below. 

With regard to subsection (i) of Section 8.1b(b), the reported level of impairment pursuant to 
Section 8.1b(a), the Commission notes that neither party entered into evidence an impairment 
rating. Therefore, the Commission gives no weight to this factor in determining PPD. 

With regard to subsection (ii) of Section 8.1b(b), the occupation of the injured employee, Petitioner 
was not medically restricted from returning to his prior occupation as a porter.  The Commission 
gives moderate weight to this factor in determining PPD. 

With regard to subsection (iii) of Section 8.1b(b), the age of the employee at the time of the injury, 
Petitioner was 34 years old at the time of his work injury. Petitioner therefore has more work years 
in which he may experience the lingering effects of his injury than an older employee. The 
Commission gives moderate weight to this factor in determining PPD. 

With regard to subsection (iv) of Section 8.1b(b), Petitioner's future earnings capacity, no evidence 
was presented that Petitioner's future earnings capacity was diminished due to his work injury. The 
Commission gives lesser weight to this factor in determining PPD. 

With regard to subsection (v) of Section 8.1b(b), evidence of disability corroborated by the treating 
medical records, Petitioner sustained a blow to the head, a minor traumatic brain injury that 
resulted in a mild concussion, as well as a low back strain, as a result of the accident.  Petitioner 
had symptoms of headache, confusion, dizziness, and nausea, as well as low back pain after the 
accident. He underwent physical therapy and speech therapy.  His post-concussive care lasted 
about a year.  The Commission gives greater weight to this factor in determining PPD. 

In consideration of the factors enumerated in Section 8.1b, which does not simply require a 
calculation, but rather a measured evaluation of all five factors of which no single factor is 
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conclusive on the issue of permanency and after considering all of the evidence adduced, the 
Commission finds that, as a result of the injuries sustained, Petitioner suffered permanent partial 
disability to the person as a whole to the extent of 6% loss of use thereof, pursuant to Section 8(d)2 
of the Act. 

The Commission corrects a scrivener’s error in the Arbitrator’s Decision on page 40, the 
last sentence of the first paragraph (carried over from page 39), should read as follows, “The fact 
that Petitioner could work at full duty for three years following an incident and only after the lay-
off became totally unable to work is not credible.” 

The Commission corrects a scrivener’s error in the Arbitrator’s Decision on page 41, in the 
third sentence of the first full paragraph, which should read as follows, “Petitioner also attributes 
Dr. Landre’s findings against Petitioner to her bias.” 

The Commission otherwise affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on December 3, 2018, is modified as stated herein, and otherwise affirmed and 
adopted. 

IT IS FURTHER ORDERED that Petitioner’s conditions of ill-being regarding his head, 
low back, and wrist are causally related to the March 5, 2013, work accident. Petitioner’s 
complaints regarding mental/psychological illness are not causally related to the work accident.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner the sum 
of $540.00 per week for a period of 30 weeks, as provided in § 8(d)2 of the Act, for the reason that 
the injury sustained to the cervical spine caused the loss of use of 6% of the person as a whole. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

_/s/ Thomas J. Tyrrell_____ 
Thomas J. Tyrrell  

September 17, 2021
o: 8/24/21 
TJT/ahs 
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 
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Case Number 16WC005559 
Case Name ISSLER, GARY v. THE AMERICAN COAL 
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Decision Type Commission Decision 
Commission Decision Number 21IWCC0473 
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Decision Issued By Maria Portela, Commissioner 

Petitioner Attorney Kirk Caponi 
Respondent Attorney Kenneth Werts 
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/s/Maria Portela,Commissioner 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
WILLIAMSON 

)  Reverse  Other (explain) 
       Occupational Disease 

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

GARY ISSLER, 

Petitioner, 

vs. NO:  16 WC 5559 

THE AMERICAN COAL CO., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of occupational disease, causation and 
nature and extent, and being advised of the facts and law, reverses the Decision of the Arbitrator 
on the issue of occupational disease but attaches the Decision for the Findings of Fact, which is 
made a part hereof, with the modifications noted below.   

The Commission finds that Petitioner failed to prove he suffers from the occupational 
disease of coal workers’ pneumoconiosis (CWP) and we strike the Arbitrator’s Conclusions of 
Law in their entirety.  However, we specifically address a few of the Arbitrator’s findings.  

First, the Arbitrator incorrectly found that “Dr. Castle’s report made no reference to 
Petitioner’s work as a coal miner….”  Dec. 7.  Dr. Castle’s report does contain references to 
Petitioner’s work as a coal miner in his discussion of the records from Southern Orthopedic and 
those of Dr. Paul.  Dr. Castle included in his conclusion that Petitioner “apparently worked in the 
mining industry for about 30 years and most of that time was spent as a service man.  This is 
sufficient enough exposure history to have possibly caused him to develop [CWP] if he were a 
susceptible host.”  Rx2-DepRxC at 4.  Therefore, in contrast to the Arbitrator’s finding, Dr. 
Castle’s report does specifically reference Petitioner’s work as a coal miner.  In addition, the 
Arbitrator found that Dr. Castle’s review was “neither thorough nor based on the preponderance 
of the treatment citations.”  Dec. 7.  However, we note that none of Petitioner’s experts reviewed 
any medical records at all.  Px1 at 41; Px2. 
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Second, the Arbitrator’s statement that “Respondent provided no direct patient history, no 
physical examination, no pulmonary function testing, and no chest x-ray of its own” (Dec. 6) is 
completely irrelevant to the question of whether Petitioner suffers from CWP.   We find that it 
was unnecessary for Respondent to have its own expert directly obtain Petitioner’s history 
because “exposure” was not disputed.  Furthermore, Petitioner’s medical expert, Dr. Paul, took 
Petitioner’s history and testified that Petitioner had no symptoms and was taking no breathing 
medication.  Px1 at 40.  In addition, Dr. Paul testified that Petitioner had normal pulmonary 
function testing and physical examination.  Px1 at 12, 41.  We find there was nothing in Dr. 
Paul’s history, testing or examination of Petitioner which required that Respondent obtain a 
contrary opinion.  We also disagree with the Arbitrator’s finding that “an examination would 
provide a superior dataset than a mere records review.”  Dec. 7.  Even though Dr. Paul 
performed a physical examination, his opinion that Petitioner has CWP was based solely on his 
interpretation of Petitioner’s chest x-ray and his history of exposure to coal dust and the “coal 
mine environment.”  Px1 at 12, 43.  Although Dr. Castle testified that, in general, doing an 
examination in addition to the records review would “help me make the most accurate 
assessment,” (Rx2 at 43), we find that the examination was irrelevant in this case.  There is no 
medical opinion in evidence indicating that Petitioner’s examination results support a finding of 
CWP.   

Third, the Arbitrator’s finding, regarding the Logan Primary Care records, that “the 
almost 100 medical citations give rise to the rational presumption that Petitioner does have 
pulmonary and airway problems” (Dec. 7) both exaggerates the extent of Petitioner’s alleged 
complaints and is also irrelevant to the issue before us.  Those “100 medical citations” to various 
symptoms and diagnoses are contained in only a handful of records over fifteen years. 
Furthermore, Petitioner testified, “I never noticed much of a breathing problem.”  T.16.  It wasn’t 
until Petitioner was pressed further by his attorney that he testified that he noticed himself 
coughing more “in the morning” at the end of his career.  Id.  He testified that it got “slightly 
worse” from the time he noticed it until he left the mine and had “stayed about the same” since 
he had left the mine.  T.17.  When asked if he ever talked to Dr. Korte about any breathing 
difficulties, Petitioner testified, “You know, really, I didn’t.”  T.19.  Although some of the 
records reflect sinus, upper respiratory and bronchial issues, the examinations were nearly all 
normal and, for the most part, reflect that Petitioner’s lungs were clear to auscultation bilaterally 
with no wheezes, rhonchi or rales and with normal inspiratory and expiratory phases.  
Ultimately, however, it does not matter how many references to pulmonary symptoms, diagnoses 
or medications are contained in Petitioner’s records because there is no medical opinion to 
causally relate these to CWP or Petitioner’s exposure to the coal mine environment.  We point 
out that Dr. Paul’s sole diagnosis was CWP, which is the only occupational disease at issue 
before us.  Px1 at 43.  He did not diagnose any other pulmonary problems causally related to 
Petitioner’s alleged occupational exposures.  Again, as discussed above, Dr. Paul’s diagnosis of 
CWP was based solely on his interpretation of Petitioners’ chest x-ray and his history of 
exposure.  None of Petitioner’s alleged symptoms, physical examination findings or pulmonary 
testing results were relied upon by his medical experts.   

Chest X-ray Interpretations 
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Therefore, the only relevant question in this case is whether Petitioner has proven that he 
has CWP.  Of the medical experts, only Respondent’s Dr. Meyers provided evidence that he was 
a certified B-reader at the time of his x-ray review.  Dr. Meyers performed his B-reading on 
November 9, 2017.  His B-reader certificate in evidence was valid from January 1, 2019 through 
December 31, 2022.  Rx1-DepRxB.  Therefore, there is no documentary evidence that his B-
reader certificate was valid at the time he reviewed the x-ray.  Nevertheless, he testified that he 
became a B-reader in 1999.  Rx1 at 19.  Although he failed the B-reader test the first time (Rx1 at 
74), he passed it in 1999 and has passed the recertification every time since then.  Id. at 94.  
Based on the above testimony and documentary evidence, we find that Dr. Meyers was a 
certified B-reader at the time he reviewed Petitioner’s x-rays. 

In contrast, Petitioner’s examiner, Dr. Paul, was never a B-reader.  Petitioner’s “B-
reader,” Dr. Smith, reviewed Petitioner’s x-ray on February 15, 2017, but his B-Reader 
certificate in evidence was only valid through July 31, 2015.  Px2.  Although it is possible that 
Dr. Smith had it renewed, based solely on what is in evidence, his certification had expired at the 
time of his review.  Similarly, Respondent’s Dr. Castle was formerly a B-reader for 32 years, but 
he let his certificate expire in June 2017.  Rx2 at 13-14; Rx2-DepRxC.  Therefore, he interpreted 
Petitioner’s x-ray as an “A-Reader” only.   

Regarding the persuasiveness of the experts, we do not find Dr. Paul to be persuasive 
because he is not a B-reader.  Px1 at 43.  Dr. Smith’s report indicates that Petitioner had simple 
CWP with small opacities, primary p, secondary p, all lung zones involved bilaterally, profusion 
1/0.  However, he did not testify to explain his opinion.  In addition, there is the question of 
whether he was a certified B-reader at the time of his review.  Dr. Meyers testified that 
Petitioner’s chest x-ray showed “no radiographic findings” of CWP.  Rx1 at 40.  Similarly, Dr. 
Castle testified that the x-ray showed “no changes of pneumoconiosis.”  Rx2 at 28.  After 
thorough consideration of the evidence, we find the opinions of Dr. Meyers and Dr. Castle most 
persuasive that Petitioner’s chest x-ray did not show findings of CWP. 

Radiographic versus Pathologic CWP 

Nevertheless, Dr. Paul testified that it is possible to have CWP despite having a normal x-
ray.  Px1 at 14.  Dr. Meyers and Dr. Castle also admitted that a person can have CWP even 
though it is not apparent on x-rays.  Rx1 at 71, 76, 85-86, 88; Rx2 at 41. 

Dr. Paul testified that studies show that 50% or more of long-term coal miners will be 
found to have CWP at autopsy even though it was not detected radiographically during their 
lives.  Px1 at 14. 

Dr. Meyers admitted “there is an old study that shows a much higher incidence of finding 
coal macules in coal workers that haven't reached the degree of severity to be seen at x-ray.”  
Rx1 at 86.  He admitted there are studies that showed at autopsy as much as 50 percent of coal 
miners are found to have abnormalities of CWP when they might not have been apparent 
radiographically during their life.  Id. at 87-88.  He also testified that all long-time coal miners 
are going to come out with some dust deposit trapped in their lungs; however, the majority of 
those will not have changes in their lungs that qualify for CWP, which is defined pathologically 
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by the presence of the coal macule (conglomerate of white blood cells with coal in it).  Id. at 53-
54.   

Dr. Castle also admitted that there are studies that show that as many as 50% of long-
term coal miners have pathological CWP that was not appreciated by a radiographic study during 
their life.  Rx2 at 42.  However, on redirect examination, Dr. Castle gave the following 
testimony: 

Q: In regard to the correlation of chest x-ray to pathology and detection of 
pneumoconiosis, are you aware of any study that has shown that half or more of 
the individuals in the study had pathologic evidence of pneumoconiosis, and of 
that same group, half or more had absolutely no evidence of pneumoconiosis on 
their chest x-ray?  

A: No, not aware of any evidence to that effect.  I am aware of the pathologic  
study done by Vallyathan and so on, that Green and Hatfield were on that where, 
actually, the majority, I think was 69 percent, had an abnormal x-ray if they had 
pathologic evidence.  

Rx2 at 66-67.  We are intrigued by Dr. Castle’s reference to a study that showed that 69% of the 
individuals who had pathologic evidence of CWP also had an abnormal x-ray.  However, without 
actually reviewing these studies, it is difficult to know what they indicate.  It is even more 
difficult to base a factual finding, in Petitioner’s particular case, on a general study with 
unknown details.  Nevertheless, even if we were to accept that 50% or more of coal miners may 
be found at autopsy to have pathologic evidence of CWP that was not appreciated 
radiographically during their lives, we find this would be insufficient to prove that Petitioner has 
CWP.   

The Arbitrator wrote he “is not speculating nor engaging in conjecture that Petitioner has 
pathologically significant CWP; however, the Arbitrator does take note of the studies cited by 
Respondent’s expert in finding that 50% or more of long-term coal miners will have CWP 
diagnosed pathologically if an autopsy is performed at the time of their death.  That testimony, 
combined with the other evidence establishes that Petitioner has met his burden.”  Dec. 8. 

It appears to us that the Arbitrator used the “50% or more” study “combined with the 
other evidence” to find that Petitioner has CWP.  Despite his denial to the contrary, we believe 
the Arbitrator did engage in speculation and conjecture regarding this evidence.  Although Dr. 
Meyers admitted that it is possible that an autopsy might show coal macules in Petitioner’s lungs 
even with a negative chest x-ray (Rx1 at 76), Petitioner has the burden of proof. 

Here, there is no medical opinion that Petitioner’s examination, pulmonary function 
testing or medical records support a finding of CWP.  There are conflicting opinions regarding 
whether the x-ray shows CWP.  The only thing remaining is the “speculation” and “conjecture” 
that 50% or more of long-term coal miners will have pathologic CWP at autopsy.  We find it 
inappropriate to infer Petitioner has CWP based on these studies.  Therefore, since Respondent’s 
experts are more persuasive that Petitioner does not have CWP, based on his chest x-ray, we find 
that Petitioner failed to prove that he has CWP.  All other issues are moot. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator, dated October 24, 2019, is hereby reversed and all awards vacated.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court.  

/s/ Maria E. Portela 

/s/ Thomas J. Tyrrell 

September 17, 2021 
SE/ 
O: 8/10/21 
49 /s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Ramon Reyes, 

Petitioner, 

vs. NO. 05WC 13055 

City of Chicago, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of permanent disability, maintenance, and 
causal connection, and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed July 1, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

No bond is required for the removal of this cause to the Circuit Court.  The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 
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September 20, 2021
/s/Stephen J. Mathis 

SJM/sj Stephen J. Mathis 
o-9/2/2021
44

/s/ Marc Parker 
Marc Parker 

/s/ Christopher A. Harris 
Christopher A. Harris 
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Case Number 20WC007801 
Case Name ROMERO, SERGIO v. ATKORE 

INTERNATIONAL GROUP 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0475 
Number of Pages of Decision 21 
Decision Issued By Marc Parker, Commissioner 

Petitioner Attorney Brenton Schmitz 
Respondent Attorney Joseph Higgins 

          DATE FILED: 9/20/2021 

/s/Marc Parker,Commissioner 
               Signature 



20 WC 7801 
Page 1 

STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Sergio Romero, 

Petitioner, 

vs. NO:  20 WC 7801 

Atkore International Group, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of accident, 
temporary total disability, causal connection, medical expenses and, prospective medical 
expenses, and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.  The Commission further remands 
this case to the Arbitrator for further proceedings for a determination of a further amount of 
temporary total compensation or of compensation for permanent disability, if any, pursuant to 
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 20, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $18,100.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 20, 2021 /s/ Marc Parker     ____ 

MP:yl 
    Marc Parker 

o 9/16/21
68

            /s/ Barbara N. Flores______ 
    Barbara N. Flores 

/s/ Christopher A. Harris____ 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Jose Ruiz, 

Petitioner, 

vs. NO:  08 WC 3319 

Miracle Press, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of medical expenses, causal 
connection, permanent partial disability, and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed April 14, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 20, 2021 /s/ Marc Parker     ____ 

MP:yl 
    Marc Parker 

o 9/16/21
68

            /s/ Barbara N. Flores______ 
    Barbara N. Flores 

/s/ Christopher A. Harris____ 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   Choose direction  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

CARL WALKER, 

Petitioner, 

vs. NO:  15 WC 000742 

JARVIS HANDY and THE ILLINOIS STATE 
TREASURER, as ex officio CUSTODIAN OF  
THE INJURED WORKERS’ BENEFIT FUND, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, benefit rates, employment 
relationship, jurisdiction, causal connection, medical expenses, temporary disability, permanent 
disability, and evidentiary rulings, and being advised of the facts and law, modifies the Decision 
of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof.   

The Commission affirms and adopts the Arbitrator’s Decision in its entirety, however, in 
the Conclusions of Law section, strikes paragraphs C through O, beginning on page 14 through 
page 22.  The Commission further modifies the Decision after paragraph B on page 14 by adding 
the sentence, “All other issues are moot.”  

IT IS THEREFORE ORDERED BY THE COMMISSION that workers’ compensation 
benefits are denied as Petitioner failed to prove the existence of an employee-employer 
relationship.  

The Illinois State Treasurer, as ex officio custodian of the Injured Workers’ Benefit Fund 
(IWBF) was named as a co-respondent in this matter. The Treasurer was represented by the Office 
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of the  Illinois Attorney General.  This finding and Order is hereby entered against the Fund to the 
extent permitted and allowed under Section 4(d) of this Act, however, no party shall seek or have 
a right to any recovery from the IWBF.  Should any recovery by Petitioner occur, 
Respondent/Employer/Owner/Officer shall reimburse the IWBF for any compensation obligations 
of Respondent/Employer/Owner/Officer that are paid to the Petitioner from the IWBF, including 
but not limited to any full award in this matter, the amounts of any medical bills paid, temporary  
total disability paid or permanent partial disability paid.  The 
Respondent/Employer/Owner/Officer’s obligation to reimburse the IWBF, as set forth above, in 
no way limits or modifies its independent and separate liability for fines and penalties set forth in 
the Act for its failure to be properly insured.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The bond requirement in Section 19(f)(2) is applicable only when “the Commission shall 
have entered an award for the payment of money.” 820 ILCS 305/19(f)(1) (West 2013). Based 
upon the denial of compensation herein, no bond is set by the Commission.  The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in Circuit Court. 

September 20, 2021 /s/Kathryn A. Doerries 

KAD/bsd 
Kathryn A. Doerries 

0082421 
42  /s/Thomas J. Tyrrell 

Thomas J. Tyrrell 

 /s/Maria E. Portela 
 Maria E. Portela 
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Case Number 20WC011148 
Case Name SIMPSON, DANIEL v. 

ADVANCED ASPHALT CO 
Consolidated Cases No Consolidated Cases 
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Decision Type Commission Decision 
Commission Decision Number 21IWCC0478 
Number of Pages of Decision 19 
Decision Issued By Barbara Flores, Commisioner 

Petitioner Attorney Patrick Serowka 
Respondent Attorney James Kelly 

          DATE FILED: 9/21/2021 

/s/Barbara Flores,Commissioner 
               Signature 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DANIEL SIMPSON, 

Petitioner, 

vs. Nos:  20 WC 11148 

ADVANCED ASPHALT COMPANY, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under Section 19(b-1) of the Act having been filed by the 
Respondent herein and notice given to all parties, the Commission, after considering the issues of 
accident, notice, causal connection, medical expenses, temporary total disability, and the 
Arbitrator’s exclusion of Petitioner’s Exhibit 11, and being advised of the facts and law, affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof, with 
the changes made below.  The Commission further remands this case to the Arbitrator for further 
proceedings including a determination of permanent disability, if any, pursuant to Thomas v. 
Industrial Commission, 78 Ill. 2d 327 (1980). 

The Commission writes additionally on the issues of accident and causal connection. 

1. Accident

The Arbitrator found that Petitioner proved by a preponderance of evidence that he
sustained an accident that arose out of and in the course of his employment which resulted in a 
disabling injury.  To obtain compensation under the Act, a claimant must show, by a 
preponderance of the evidence, that she suffered a disabling injury that arose out of and in the 
course of her employment.  Baggett v. Industrial Comm’n, 201 Ill. 2d 187, 194 (2002).  An 
injury “arises out of” one’s employment if it originated from a risk connected with, or incidental 
to, the employment and involved a causal connection between the employment and the 
accidental injury.  Id.  “In the course of” refers to the time, place, and circumstances of the 
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accident. Illinois Bell Telephone Co. v. Industrial Comm’n, 131 Ill. 2d 478, 483 (1989).  Both 
elements must be present at the time of the claimant’s injury to justify compensation under the 
Act.  Id.  

Petitioner alleges an injury based on repetitive trauma.  In a repetitive trauma case, the 
employee must allege and prove a single, definable accident. White v. Workers’ Comp. Comm’n, 
374 Ill. App. 3d 907, 911 (2007).  The date of an accidental injury in a repetitive-trauma 
compensation case is the date on which the injury “manifests itself.”  Peoria County Belwood 
Nursing Home v. Industrial Comm’n, 115 Ill. 2d 524, 531 (1987).  The phrase “manifests itself” 
signifies “the date on which both the fact of the injury and the causal relationship of the injury to 
the claimant's employment would have become plainly apparent to a reasonable person.”  Id.   

However, our supreme court later ruled that “‘[t]o always require an employee suffering 
from a repetitive-trauma injury to fix, as the date of accident, the date the employee became 
aware of the physical condition, presumably through medical consultation, and its clear 
relationship to the employment is unrealistic and unwarranted.’”  Durand v. Industrial Comm’n, 
224 Ill. 2d 53, 71 (2006) (quoting Oscar Mayer & Co. v. Industrial Comm’n, 176 Ill. App. 3d 
607, 610 (1988)).  “‘An employee who continues to work on a regular basis despite his own 
progressive ill-being should not be punished merely for trying to perform his duties without 
complaint.’”  Durand, 224 Ill. 2d at 70 (quoting Three “D” Discount Store v. Industrial 
Comm’n, 198 Ill. App. 3d 43, 49 (1989)).  Reviewing the case law, the Durand court concluded: 
“In short, courts considering various factors have typically set the manifestation date on either 
the date on which the employee requires medical treatment or the date on which the employee 
can no longer perform work activities.”  Durand, 224 Ill. 2d at 72.    

Respondent argues on review that Petitioner’s injury manifested prior to a complete 
collapse of his condition, observing in particular that Dr. Edward Pegg had opined that 
Petitioner’s condition was work-related due to his job duties during the four years prior to 
February 28, 2020.  Respondent also argues that no evidence corroborated Petitioner’s arbitration 
testimony that his right ring and small fingers went limp while working for Respondent on April 
24, 2020, and that Petitioner’s testimony generally was not credible. 

In this case, while a repetitive trauma injury may manifest prior to a complete collapse of 
an employee’s condition, Petitioner testified that he previously experienced numbness or tingling 
in his hands which tended to appear during or after working but receded after periods of rest, 
particularly during his “off-season.”  Petitioner sought treatment in January 2020 after a 
swimming incident which included “seeing stars” which seems unrelated to carpal or cubital 
tunnel syndrome.  Petitioner testified that he sought treatment because he believed the right-
handed symptoms could be a prelude to a heart attack or stroke, rather than a chronic condition 
related to his job.  After conducting an EMG, Dr. Pegg opined in February 2020 that Petitioner 
displayed signs of severe bilateral carpal tunnel syndrome or median nerve entrapment at the 
wrist.  However, the record is silent as to whether Dr. Pegg informed Petitioner of these 
impressions.  Petitioner did not follow up with Dr. Pegg or otherwise seek further treatment. 

Instead, Petitioner continued to work as a concrete laborer until April 24, 2020, the date 
on which his right ring and small fingers went limp while working for Respondent.  Michael 
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Pyszka, Respondent’s project superintendent, testified that he did not see anything unusual 
regarding Petitioner and that Petitioner reported no symptoms or work injury to him.  However, 
the fact that Mr. Pyszka did not observe Petitioner’s condition does not directly contradict 
Petitioner’s testimony either.  Petitioner’s text exchanges with John Becker, Respondent’s 
operations manager, did not expressly refer to a work injury.  Yet the fact that Petitioner did not 
return to work lends support to his testimony.  In addition, Petitioner testified that he thought he 
had inflammation which could be remedied by diet or stretching and that he would be able to 
return to work, whereas if he complained about his condition, he might have lost the job. 

The Arbitrator explicitly found that Petitioner’s testimony regarding his job duties was 
credible and detailed.  The Arbitrator also found that Petitioner’s testimony regarding his 
condition in January and February 2020 was consistent with the medical records, corroborating 
his testimony that he was capable of working full duty prior to April 24, 2020.   

Respondent identifies various inconsistencies in Petitioner’s testimony beyond 
Respondent’s reliance on the testimony from Mr. Pyszka and Mr. Becker discussed above.  
However, these discrepancies do not result in the legal conclusion that Petitioner’s condition had 
manifested as the sole result of some non-occupational cause or work with another employer.  
Similarly, Petitioner’s confusion of his first date of treatment as May 4, 2020 instead of June 4, 
2020 does not cast significant doubt on the testimony regarding his symptoms on April 24, 2020.  
It is not lost on the Commission that Petitioner’s length of work for Respondent on the project at 
the time of the manifestation of his injury was two days.  However, Petitioner’s testimony 
regarding the manifestation of his symptoms is corroborated overall by the record, which shows 
that Petitioner did not return to work, provided notice to Respondent (albeit defective notice as 
stated in the Decision of the Arbitrator), and sought treatment for his condition after an onset of 
symptoms that required treatment and interrupted his ability to work without restriction. 

Given the record as a whole, the Commission concludes that Petitioner continued to work 
on a regular basis despite his own progressive ill-being and should not be punished merely for 
trying to perform his duties without complaint.  Petitioner’s injury manifested on April 24, 2020, 
which in this case was both the date on which Petitioner required medical treatment and the date 
on which he could no longer perform work activities.  The decision of the Arbitrator finding an 
accident as of April 24, 2020 is supported by the preponderance of the evidence. 

2. Causal Connection

The Arbitrator found a causal connection between Petitioner’s accident and his current
condition of ill-being.  An employee who alleges an injury based upon repetitive trauma must 
“show [] that the injury is work-related and not the result of a normal degenerative aging 
process.”  Peoria County Bellwood Nursing Home v. Industrial Comm’n, 115 Ill. 2d 524, 530 
(1987); Glister Mary Lee Corp. v. Industrial Comm’n, 326 Ill. App. 3d 177, 182 (2001).  “It is 
axiomatic that employers take their employees as they find them.”  Sisbro, Inc. v. Industrial 
Comm’n, 207 Ill. 2d 193, 205 (2003).  When an employee has a preexisting condition, “recovery 
will depend on the employee’s ability to show that a work-related accidental injury aggravated or 
accelerated the preexisting disease such that the employee’s current condition of ill-being can be 
said to have been causally connected to the work-related injury and not simply the result of a 

21IWCC0478



20 WC 11148 
Page 4 

normal degenerative process of the preexisting condition.”  Id. at 204-05.  A claimant need only 
prove that his work for the employer “was a causative factor in the resulting condition of ill-
being.”  (Emphasis in original.)  Id. at 205. 

Respondent argues that the Commission should accept the opinions of its Section 12 
examiner, Dr. Michael Vender, over those of the treating surgeon, Dr. Blair Rhode.  Petitioner 
replies that Respondent’s reliance on the fact that Petitioner had only worked 42 days for 
Respondent misapprehends the burden of proof that such work was a causally related factor to 
his current condition. 

In this case, Dr. Vender’s core opinion was that Petitioner could not prove causation 
where he had worked for Respondent only 42 days over the prior 52 weeks.  This core opinion is 
contrary to the rule that employers take employees as they find them.  As the Arbitrator noted, 
Dr. Pegg’s impressions of severe bilateral carpal tunnel syndrome or median nerve entrapment at 
the wrist support the finding of a causal connection rather than negate it.  The record indicates 
that Petitioner’s work for Respondent in April 2020, using a jackhammer, plate compactor, and 
flat shovel to move concrete, involved the same job duties which led Dr. Pegg to opine that 
Petitioner’s condition was work-related.  In contrast, Dr. Vender professed to be unaware of 
Petitioner’s job duties in his deposition testimony and offered no opinion regarding Petitioner’s 
right upper extremity.  Petitioner’s work for Respondent aggravated his condition to the point 
where Petitioner could no longer work and required treatment, as evidenced by Dr. Rhode’s 
treatment records concluding that Petitioner’s bilateral carpal and cubital tunnel syndromes were 
secondary to Petitioner’s work.  Dr. Rhode did not directly refer to Petitioner’s work for 
Respondent, but the record indicates that it was this work which caused the manifestation of 
Petitioner’s condition.  Given the record on review, the decision of the Arbitrator finding a 
causal connection between the current condition of his bilateral hands and arms and the 
manifestation of that condition on April 24, 2020 is supported by the preponderance of the 
evidence. 

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner sustained an 
accident on April 24, 2020 that arose out of and occurred in the course of employment. 

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner’s current condition of 
ill-being is causally related to the accident. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay 
reasonable and necessary medical bills pursuant to the fee schedule and §§8(a) and 8.2 of the 
Act, for the services provided by: Orland Park Orthopedics representing $22,326.73; South 
Chicago Surgical Solutions representing $13,193.90; ATI representing $8,728.59; RX 
Development representing $7,484.92; Bob Rady, Inc., representing $1,150.63; Persistent Labs, 
representing $1,808.80; and Infinite Strategic Innovations, representing $100.78. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $806.67 per week for the periods from June 4, 2020 through November 19, 2020 and 
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from December 22, 2020 through February 23, 2021, for a period of 33 and 2/7ths weeks, that 
being the period of temporary total incapacity for work under §8(b) of the Act.  Respondent shall 
be given a credit for any benefits already paid. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on August 5, 2019 is hereby affirmed and adopted with the changes stated herein. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

Bond for the removal of this cause to the Circuit Court is hereby fixed at the sum of 
$75,000.00.  The party commencing the proceedings for review in the Circuit Court shall file 
with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 21, 2021 /s/ Barbara N. Flores 

o: 9/16/21 
Barbara N. Flores 

BNF/kcb 
045 /s/ Christopher A. Harris 

Christopher A. Harris 

/s/ Marc Parker 
Marc Parker 
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STATE OF ILLINOIS )  Injured Workers’ Benefit Fund (§4(d)) 
)SS.  Rate Adjustment Fund (§8(g)) 

COUNTY OF  COOK )  Second Injury Fund (§8(e)18) 
 None of the above 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 

ARBITRATION DECISION 
19(b-1) 

Daniel Simpson Case # 20 WC 11148 
Employee/Petitioner 
v. Consolidated cases:   

Advanced Asphalt Company 
Employer/Respondent 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party.  Petitioner filed a Petition for an Immediate Hearing Under Section 19(b-1) of the Act on 1/4/2021. 
Respondent filed a Response on 1/19/2021. The Honorable Jessica Hegarty, Arbitrator of the 
Commission, held a pretrial conference on 2/16/2021, and a trial on 2/23/2021, in the city of Chicago.  
After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed issues 
checked below and attaches those findings to this document. 

DISPUTED ISSUES 

A.  Was Respondent operating under and subject to the Illinois Workers' Compensation or 
Occupational Diseases Act? 
 

B.  Was there an employee-employer relationship? 
 

C.  Did an accident occur that arose out of and in the course of Petitioner's employment by 
Respondent? 

D.  What was the date of the accident? 
 

E.  Was timely notice of the accident given to Respondent? 
 

F.  Is Petitioner's current condition of ill-being causally related to the injury? 
 

G.  What were Petitioner's earnings? 
 

H.  What was Petitioner's age at the time of the accident? 
 

I.  What was Petitioner's marital status at the time of the accident? 
 

J.  Were the medical services that were provided to Petitioner reasonable and necessary? Has 
Respondent paid all appropriate charges for all reasonable and necessary medical services? 

K.  Is Petitioner entitled to any prospective medical care? 
 

L.  What temporary benefits are in dispute? 
 TPD   Maintenance  TTD 

M.  Should penalties or fees be imposed upon Respondent? 
 

N.  Is Respondent due any credit? 
 

O.  Other  Evidentiary issue. 
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FINDINGS 
• On the date of accident, 4/24/2020, Respondent was operating under and subject to the provisions

of the Act.
• On this date, an employee-employer relationship did exist between Petitioner and Respondent.
• On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
• Timely notice of this accident was given to Respondent.
• Petitioner's current condition of ill-being is causally related to the accident.
• In the year preceding the injury, Petitioner earned $32,670.00; the average weekly wage was

$1,210.00.
• On the date of accident, Petitioner was 45 years of age, single with 1 dependent children.
• Respondent has not paid all reasonable and necessary charges for all reasonable and necessary

medical services.

Medical Bills 

Respondent shall pay the following reasonable and necessary medical services as provided in Sections 8(a) 
and determined under 8.2 of the Act: 

$22,326.73 Orland Park Orthopedics 
$13,193.90 South Chicago Surgical Solutions 
$8,728.59 ATI  
$7,484.92 RX Development 
$1,150.63 Bob Rady Inc. 
$1,808.80 Persistent Labs  
$100.78 Infinite Strategic Innovations  

Temporary Total Disability 

Respondent shall pay Petitioner temporary total disability benefits, as provided in Section 8(b) of the Act, of 
$806.67/week for the following periods: 

o June 4, 2020 through November 19, 2020
o December 22, 2020 through February 23, 2021

Petitioner’s claim for “prospective” TTD is denied. 

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of temporary total 
disability, medical benefits, or compensation for a permanent disability, if any.   

RULES REGARDING APPEALS  Unless a party 1) files a Petition for Review within 30 days after receipt of this decision; and 2) 
certifies that he or she has paid the court reporter $693.00 or the Estimated cost of the arbitration transcript and attaches a copy of 
the check to the Petition; and 3) perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission.  

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the Notice of Decision of 
Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an employee's appeal results in 
either no change or a decrease in this award, interest shall not accrue.   

___________________________________ MAY 25, 
2021

Signature of Arbitrator 
ICArbDec19(b-1) p. 2  
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ADDENDUM TO THE DECISION OF THE ARBITRATOR 

Petitioner, a 46-year-old, left-handed, union concrete laborer for the last 21 years, alleges 
repetitive injuries to his bilateral hands /wrists manifested while working for Respondent 
on April 24, 2020. (Arb. Ex 1).   

Testimony of Petitioner 

Petitioner, a concrete laborer in good standing since 1999, worked out of Laborer’s Local 
393. (Transcript “T” 9).

On the alleged manifestation date, Petitioner was a long-term smoker and had a thyroid 
condition for which he took prescription medication.  (Id. 87).   

Petitioner’s usual and customary duties as a concrete ground preparation worker for the 
last 21 years involved the following:  

1. Demolishing existing concrete surfaces and structures with a jackhammer,
sledgehammer and shovel (Id. 9);

2. Lifting broken, 40 to 50 lb., concrete chunks, with a shovel placing them
in a bucket (Id. 16-17);

3. Packing down gravel subgrade using a hand-guided, vibrating plate
compactor machine (Id. 17-18);

4. Assembling concrete forms by nailing wooden boards together with a
hammer (Id. 19);

5. Setting the wooden forms in the ground by pounding 3-foot-long steel
stakes into the ground with a sledgehammer (Id. 20);

6. As the wet concrete flows from a truck, a flat shovel is used to push, pull
and shape the wet concrete into the forms (Id. 21-22);

7. On flat surfaces, a concrete rake is used to smooth the concrete. (Id. 23).

Between 2016 and 2020, Petitioner worked the following jobs for Respondent, performing 
the above described duties:  

o In July 2016, a roadwork job along Interstate 80 and 26 (Id., 25);
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o Beginning in May of 2017 and lasting most of the summer, a job in
downtown Ottawa involving handicap ramps and curbs (Id., 27);

o In 2018 a job along 4H Road in Ottawa that lasted about 2 months;

o In 2018 a job in downtown Ottawa involving curbs and gutters (Id., 28);

o In 2019 Petitioner worked two jobs for Respondent.  One in downtown
Ottawa, the other involved 6 blocks of Euclid Avenue in Princeton.  He
recalled the subgrade on the Princeton job was very hard when driving
the pins (iron stakes). Typically, Petitioner could drive a pin in 3 to 5
strikes with a sledgehammer but the Princeton job required Petitioner to
swing 15 to 20 times per pin. On this job, set a pin every 4 feet for six
blocks.  He installed forms for gutters on this job. He noticed his hands
and arms were really tired and sore during this job, keeping him up at
night (Id., 31-32);

During and after the Princeton job, Petitioner noticed his hands and arms were tired and 
sore. Although these symptoms kept him up at night, he kept working after the Princeton 
job.  

Later in the summer of 2019, he worked on several jobs for companies other than 
Respondent:  

o In August of 2019 he worked at the training center for the Operating
Engineers running backhoes, Bobcats and heavy equipment.  He was
doing this work because it was easier on his body;

o From August 25 through August 31, 2019, a job for Dirt Works in which
he worked 32 hours (Rx. 10, Px.10).  Petitioner described this as an easy
job where he held a stick to make sure the hole was deep enough;

o From September 5, 2019 through October 9, 2019, a job for the Illinois
Civil Contractors, involving a storm septic system at a hospital (Id.);

o A one-day job for Forrestal concrete unloading trucks (Px. 10);

o On October 16th, 2019 a job sweeping out containers (Id.).

Petitioner testified that concrete construction in the Midwest is weather dependent as the 
material will not cure beyond a certain, low temperature (Id., 24).  The State of Illinois 
mandates that concrete not be poured once the weather has reached a specific 
temperature. (Id., 24).  During these long off-season winter breaks,  the symptoms in 
Petitioner’s bilateral hands/wrists would decrease, allowing him to work the next season. 
(Id.).   
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Petitioner testified that he rested between November 2019 and January 2020. (Id., 35-36).  

In January of 2020 Petitioner went to St. Margaret’s Hospital with a history of feeling 
light-headed, dizzy and “seeing stars” after swimming. (Id., 38).  Worried he might have a 
heart condition, he sought medical treatment.  Although he did not visit the doctor 
specifically for hand-related complaints, he did report that his hands were bothering him. 
(Id.).  

From January 15, 2020 through February 3, 2020, Petitioner worked for Getz Concrete on a 
job involving flat, concrete warehouse floors.  He rested after that job. (Id., 37).   

On April 23, 2020 Petitioner began a job for Respondent requiring the demolition and 
construction of 2 concrete medians on Route 178 and Route 50 in Utica, Illinois. (Id., 41-42. 
Petitioner first “saw cut” the existing concrete medians.  A machine then excavated the 
structures.  Petitioner then, using a jackhammer, went around the edges of the structures 
picking up small concrete piles with a shovel, placing them into the bucket. (Id., 42-43).    
Petitioner returned to the job the following day, April 24, 2020 (the alleged manifestation 
date) for the construction of 2 concrete islands. (Id. 43).  Petitioner used a sledgehammer 
to set 25-30 pins (3-foot-long steel stakes) that day.  He testified his hands were numb and 
tingling performing this task.  He then assembled wooden forms with a regular hammer.  
Next, concrete was poured while Petitioner used a shovel to push, pull and shape the wet 
concrete into the forms. (Id., 45).  Towards the end of the day while performing this task, 
Petitioner’s pinkie and ring finger on his right hand went limp.  Petitioner testified his 
right pinkie and ring fingers “were just kind of hanging” and he could not make a fist or 
grab things. (Id., 46). 

On Tuesday, April 28, 2020 John Becker, on behalf of Respondent, texted Petitioner asking 
if Petitioner could return to work. (Px.3, Rx. 20).  Petitioner responded that he would not 
be available until the next Monday. John Becker replied, “no problem.” (Id.).  The 
Petitioner testified he was hoping he could rest and self-rehabilitate his right hand and 
return to work for Respondent. When asked why he didn't tell Mr. Becker that his hand 
had gone limp the previous Friday, the Petitioner testified he was hoping his hand would 
heal and he could come back to work. (T. 47-49; Px. 3). 

On Monday, May 6. 2020 John Becker texted asking if he could return to work for 
Respondent. (Px. 3, Rx. 20).  Petitioner texted Becker back that Petitioner would be out of 
commission for at least the next month, that he would be having emergency surgery on 
his wrist. John Becker texted back indicating Petitioner’s hand situation was “not good”, 
asking Petitioner what happened.  Petitioner texted back that he had carpal tunnel and his 
hand went limp. (Id).  Petitioner indicated he would call when he was healed. (Id.). 

Regarding Petitioner’s text to Becker that he was having “emergency surgery” despite the 
fact that no surgical recommendation had, in fact, been rendered, Petitioner testified he 
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based this statement on conversations he had with co-workers regarding their 
experiences. 

Testimony of Mike Pyszka 

Respondent’s employee, Mike Pyszka was the project superintendent for Respondent on 
April 24, 2020 at County Highway 43 and Illinois 178 in Waltham Township, LaSalle 
County, where Petitioner was working. (Id., 112).  Petitioner was there to remove and 
replace a concrete island that was approximately 8’ by 16’. (Id.).  Pyszka testified that it 
was a wet spring and there was at least a 3-hour rain delay on one day. (Id.).  During a 
rain delay, Petitioner would have sat in his vehicle or company truck to be out of the 
weather.   Petitioner was part of a crew of 2 to 6 people. Petitioner’s duties were forming 
concrete, curb and gutter, compacting gravel, sand gravel, pounding form pins, and 
stacking lumber. (Id., 114).  Petitioner’s job duties would have varied throughout the 2 
days there would have been a chance Petitioner would have run a jackhammer during 
those 2 days and also a small vibrating plate compactor. The plate compactor is an 18” by 
12” compactor that runs on a vibratory motor and compacts the gravel. (Id.).  Petitioner 
did not report any kind of injury, symptoms, or incident on the job. (Id.).   

Pyszka testified that Petitioner worked for Respondent for 2 days in April of 2020.  

Medical Records 

The January 2020 records of St. Margaret’s Hospital reflect Petitioner’s complaints of 
tenderness in his cervical, upper posterior shoulder area as well as his right arm and wrist 
with numbness and tingling.  Petitioner reportedly was “seeing stars” and had been 
swimming for several hours prior to the onset of symptoms. Petitioner reported a history 
of right-handed numbness and tingling for the last 5 to 10 years, worse over the past 
month.  Petitioner denied any recent injury and reported working in concrete 
construction.  Petitioner stated he was likely dehydrated at the time and that his condition 
resolved after sitting.  Petitioner was told to call the office if he had any concerns or 
recurrence of feelings are lightheadedness.  The assessment reflected a discussion of the 
possible causes of right upper extremity symptoms and a referral to neurology for an 
EMG.  (Rx. 2). 

On February 28, 2020 Petitioner underwent an EMG performed by Dr. Edward Pegg at St. 
Margaret’s Hospital, Neurology Center. (Px. 7; Rx. 3).  Dr. Pegg noted the following: 

Daniel presents with a four-year history of numbness and occasional pain in his hands 
bilaterally.  He would notice this when he was at work using tools or vibrating equipment.  
He also would awaken with it at night bothering him.  He did think it involves most of the 
fingers of both hands but felt that it was worse on the right than the left. (Id). 
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Dr. Pegg noted the following impression: 
 

This EMG shows evidence of severe bilateral carpal tunnel syndrome or median nerve 
entrapment at the wrist.  This is a work-related injury and clearly would be related to the 
type of activity that Dan would have been doing over the last four years. (Id.). 

 
On June 4, 2020 Petitioner presented to Dr. Blair Rhode, an orthopedic surgeon at Orland 
Park Orthopedics. (Px. 4).  Dr. Rhode noted the left-handed Petitioner’s complaints of 
bilateral hand numbness and tingling, worse while working.  Petitioner reported his 
symptomology had progressively worsened over the course of the last 4 years.  Petitioner 
reportedly worked as a concrete laborer for his current company for 5 years.  The doctor 
noted Petitioner was exposed to a significant amount of force, repetition, and vibration. 
Petitioner had performed the same job activities over the course of 25 years.  Petitioner 
reported a history of hypothyroidism and smoking.  Dr. Rhode noted a February 28, 2020, 
EMG demonstrated severe bilateral carpal tunnel syndrome.  On exam, positive Phalen’s 
and Tinel’s were noted on Petitioner’s bilateral wrists.  Dr. Rhode noted a diagnosis of 
bilateral carpal tunnel and bilateral ulnar nerve lesions.  An injection of Kenalog and 
Lidocaine was administered to Petitioner’s right wrist.   Petitioner was taken off work and 
was to follow up in 2 weeks.  
 
On June 18, 2020 Dr. Rhode noted Petitioner’s report that his symptoms in the right ring 
and pinkie finger were greater than in his other right digits.  Dr. Rhode discussed 
treatment options and Petitioner indicated he wished to proceed with right carpal and 
cubital tunnel release.  Petitioner was released to modified light-medium work.  
Petitioner underwent right carpal and cubital tunnel surgery, performed by Dr. Rhode, on 
August 18, 2020. (Px.5).   
 
On September 15, 2020, Petitioner underwent left carpal and cubital tunnel syndrome 
surgery, performed by Dr. Rhode. (Id.). 
   
On November 19, 2020 Dr. Rhode released Petitioner to full-duty work and instructed him 
to follow up in 4 weeks to consider MMI. (Id.).     
 
Petitioner testified he did not contact Respondent regarding light duty work because it 
was the end of the work year. (Id.).  Instead, Petitioner “tested” his hands by painting his 
basement and hanging some shelves. (Id., 58-59).  After performing these “easy tasks” 
Petitioner concluded he was not ready to go back into the concrete field. (Id., 58).  
Petitioner noticed his hands were sore and tight.  His left hand was still sore from surgery, 
but he could use it. (Id., 59).   
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On December 22, 2020, Petitioner reported to Dr. Rhode that he was not accommodated 
by his employer. (Px. 4).  Petitioner told the doctor he attempted to perform work-like 
activities at his house and experienced worsening symptomology.  Dr. Rhode released 
Petitioner to modified work restrictions and told him to follow up in 4 weeks for re-
evaluation.    

Petitioner was supposed to follow up with Dr. Rhode on January 26, 2021 but Petitioner 
missed the appointment due to a separation with his lady. (T.  60).   

On February 19, 2021 Petitioner returned to Dr. Rhode with increased symptoms to the 
left upper extremity. (Px. 4).  Petitioner did not feel capable of duty.  On exam, Petitioner 
had positive Tinel’s sign on the right and positive Tinel’s on the left.  Petitioner had 
positive cubital tunnel sign in the left.  Dr. Rhode took Petitioner off work. (Id.). 

Dr. Vender, a board-certified orthopedic hand surgeon. performed a Section 12 exam of 
Petitioner on August 24, 2020 and testified via evidence deposition on November 20, 2020. 
(Rx.1).   

CONCLUSIONS OF LAW 

ACCIDENT AND CAUSAL CONNECTION 

Based on a preponderance of the credible evidence contained in the record, the Arbitrator 
finds that Petitioner sustained his burden with respect to accident and causal connection.  

Petitioner, a union cement worker for the last 21 years, testified he had symptoms in his 
bilateral hands for four years leading up to April 24, 2020 when, while using a shovel to 
push, pull and shape wet concrete, his right pinkie and ring finger went limp and he was 
unable to make a fist or grab an object with his right hand.   

The job for Respondent involved the demolition and construction of 2 concrete medians 
along Route 178 and Route 50 in Utica, Illinois.  The job involved the usual and customary 
duties of a concrete laborer.  Petitioner used a saw, jackhammer, and shovel (the day prior 
to the accident) to demo the existing concrete medians.  On the manifestation day, his 
hands were numb and tingling as he pounded 25 to 30, 3-foot-long, steel stakes into the 
ground using a sledgehammer.  Petitioner kept working.  Using a hammer, he assembled 
wooden the forms.  It was during the last step, at the end of the day, while using a flat 
shovel to push, pull, and shape wet concrete, his right pinkie and ring finger went limp.  
Petitioner testified the digits “were just kind of hanging” and he could not make a fist or 
grab things.  

The Arbitrator found Petitioner’s testimony credible and detailed regarding the specific 
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jobs he performed for the Respondent from 2016 through 2020.  This testimony stands 
unrebutted.  The duties performed for Respondent on the two-day job that includes the 
manifestation date, were corroborated by Respondent’s witness. 
 
Respondents' exhibits reflecting Petitioner worked as a concrete laborer in varying 
capacities for Respondent and other employers is consistent with the Petitioner's 
testimony that he worked as a concrete laborer until the April 24, 2020 date of accident. 
 
On direct examination Petitioner testified he saw a doctor at St. Margaret's in January of 
2020; however, the purpose of his visit was not regarding the condition of his hands.  
Petitioner had been swimming and had an episode of “lightheadedness, dizziness, seeing 
stars” and was concerned he had a heart condition.  He agreed his hands were hurting as 
well. (T. 37-38).  The January 23, 2020 records of St. Margaret’s reflect pain in the right 
arm/ wrist with numbness and tingling chronic back pain; he's a concrete worker.  The 
January 12, 2020 history reflects right arm numbness and he was ”seeing stars”.  Further, 
he had been swimming for several hours prior to onset of symptoms. The details of the 
exam reflect cervical tenderness, upper posterior shoulder tenderness and slight 
tenderness along right arm, wrist. He complained of chronic right-handed numbness and 
tingling for the last 5 to 10 years, worse over the past month, and approximately three to 
four times his whole arm felt that way.  He denied any recent injury and reportedly 
worked in concrete construction.   The assessment reflected a discussion of the possible 
causes of right upper extremity symptoms, a referral to neurology for EMG, and 
Petitioner’s report that he was likely dehydrated at the time. The Petitioner also reported 
his condition resolved after sitting and he had not had any episode since.  Petitioner was 
told to call the office if he had any concerns or recurrence of feelings are lightheadedness. 
(Rx. 2).  
 
The Arbitrator finds these records are consistent with the Petitioners testimony as to the 
reason for the visit,  consistent with this testimony that he had some symptoms in his 
hands and arms prior to April 24, 2020 and consistent with a general condition of well-
being prior to the manifestation date.  This record does not controvert the facts 
corroborating Petitioners’ testimony he was capable of working full duty prior to April 24, 
2020. 
 
The records of St. Margaret's neurology center of February 28, 2020 reflected that 
Petitioner presents with a four-year history of numbness and occasional pain in his hands 
bilaterally. Petitioner reported using tools and vibrating equipment at work. On 
examination he had good strength in the APB and intrinsic hand muscles were full 
strength. Sensory examination noted a deficit involving the median distribution and noted 
splitting of the ring finger on both hands consistent with median nerve deficit.  
 
The February 28, 2020 EMG showed evidence of severe bilateral carpal tunnel syndrome 
or median nerve entrapment at the wrist.  Dr. Edward Pegg opined, “This is a work-
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related injury and clearly would be related to the type of activity that Dan would have 
been doing over the last 4 years”(Px.7, Rx. 3).   
 
The Arbitrator finds the opinions of Dr. Pegg are supportive of a causal relationship as to 
the general work activities of the Petitioner, but an injury or disablement was not manifest 
at this time.  The Arbitrator finds the evidence corroborates Petitioners’ testimony that, 
following the EMG results, he did not see a surgeon or other doctor for treatment.  
Petitioner explained it was his regular practice to let his hands rest before returning to 
work and he was able to perform his duties.  The Arbitrator finds this explanation 
reasonable in light of the evidence suggesting Petitioner typically rested in the offseason 
and this recuperative period enabled him to return to full duty concrete work the prior 
several seasons.  The Petitioner rested during the remainder of January, February, March 
and up to April 22, 2020.  This was the offseason for pouring concrete. (T.38-40)(Px.10).    
 
The medical records of Dr. Rhode reflect a disabling condition of ill-being in Petitioner’s 
bilateral hands/arms.  Dr. Rhode opined Petitioners bilateral hands and wrists were 
causally related to the work activities for Respondent.  Petitioner was restricted from 
work as of June 4, 2020.  Dr. Rhode’s basis for this opinion are well-supported by a 
detailed recorded understanding of Petitioner’s work duties as a concrete laborer and 
notations that these exposures were significantly forceful, repetitious and vibratory as to 
be causal.  The causation opinions of Dr. Rhode’s are more credible than Dr. Vender as 
supported by a history of progressively worsening symptoms over the last 4 years. The 
January 28, 2020 opinions of Dr. Pegg are supportive of causal connection to his repetitive 
work activities which manifested on the April 24, 2020 date of disablement.  Further, Dr. 
Rhode’s diagnosis of bilateral carpal tunnel and bilateral cubital tunnel syndrome are 
well-supported by the findings on EMG, ultrasound, correlative clinical findings of 
bilateral carpal and cubital tunnel syndromes, diagnostic clinical confirmation post-
injections and relief of symptoms post-surgery.  
Dr. Vender refrained from opining on causation regarding Petitioner’s right hand/wrist 
as he could not examine Petitioner’s right upper extremity (because Petitioner had 
recently had surgery).  
 
The Arbitrator notes Dr. Vender hadn’t reviewed any job description and had no 
knowledge of the Petitioner’s specific duties for Respondent.  Dr. Vender agreed he made 
findings consistent with the presence of ulnar neuropathy in Petitioner’s left arm.  Dr. 
Vender’s denial of the presence of cubital tunnel syndrome was based upon exam 
findings of which he had no recollection of at the time of his testimony and failed to 
specify in his report.   
 
Based upon the foregoing the Arbitrator finds that Petitioner met his burden of proof that 
regarding “accident” and whether his employment with Respondent was ‘a’ causative 
factor in the current condition of his bilateral hands and arms.  
 

NOTICE 
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The Arbitrator finds that on May 6, 2020 Petitioner provided defective notice via text 
messages to Respondent’s employee, however, the Arbitrator finds Respondent was not 
prejudiced by such defective notice to Respondent as Mike Pyszka was available to 
investigate the allegations.  Therefore, notice was given to Respondent. 
Further, any alleged defect in notice existing prior to May 6, 2020 was cured  by service of 
the filed application for adjustment on Respondent on or about May 13, 2020 within the 
45-day notice provision of the Act.  As such, the Arbitrator finds Petitioner provided 
notice to the respondent within the 45-day period.   
 

MEDICAL BILLS 
 
 Regarding Respondent’s Exhibit #17,  the Arbitrator finds the contents of the exhibit 
difficult to discern and unclear if said review or figures are of the type allowed by the Act 
as they don’t describe utilization review, URAC standards under Section 8.7 of the Act or 
reference to the “WCUM” guide.  To be relevant (to the reasonableness and necessity of 
charges) the utilization review criteria set forth in the “WCUM” guide must be followed.  
The Arbitrator notes other aspects of this exhibit appear to be fee schedule reductions.   
 
Respondent’s Exhibit 17 contains no reference to any type of substantive review of the 
medical services or criteria for their decision to enable review or appeal.  Further, there is 
an absence of named medical professionals or evidence of their credential to discern 
whether they health care professionals or whether they possess the required certification 
in the specialty as required by URAC Guidelines.   
 
Petitioner’s Exhibit #8 reflects unpaid bills which correlate to the treatment records as 
reflected in Petitioner’s Exhibits 4, 5 and 6.  The Arbitrator finds an adequate evidentiary 
foundation for admission of these exhibits as they were received in response to 
Commission subpoena and contain signed documents from records’ custodians 
 
The Arbitrator finds Respondent is liable for the following medical bills:  
 
South Chicago Surgical Solutions  $13,193.90 
Orland Park Orthopedics   $22,326.73 
Bob Rady Inc.     $1,150.63 
RX development     $7,484.92 
Persistent Labs     $1,808.80 
Infinite Strategic Innovations         $100.78. 
 
No fee schedule calculation was provided for the bills of ATI.   The Arbitrator awards this 
medical expense per the fee schedule of Section 8.2 of the Act.   
 

 
PROSPECTIVE MEDICAL TREATMENT 
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No prospective medical care or services was prescribed by Dr. Rhode on his last medical 
note, dated February 19, 202.  The Arbitrator questions why Petitioner listed this issue on 
the stipulation sheet at all as it clearly is not at issue in this case. 
  

TTD 
 
Based on a preponderance of the credible evidence, the Arbitrator finds Petitioner is 
entitled to TTD for the following periods:  
 

o June 4, 2020 through November 19, 2020 (when Dr. Rhode released 
Petitioner to full-duty work);  
 

o December 22, 2020 through February 23, 2021. 
 

Petitioner’s claim for “prospective” TTD is denied., 
 
 

OTHER ISSUES 
 
The parties took the evidence deposition of Dr. Vender, Respondent’s IME, on November 
20, 2020.  During that evidence deposition, Petitioner’s attorney referred to a paper, 
Occupational biomechanical risk factors for surgically treated ulnar nerve entrapment in a 
prospective study of male construction workers (“paper”).  Petitioner failed to offer the 
paper into evidence in Dr. Vender’s evidence deposition, which renders the issue of 
admissibility of the paper moot.  Walski v. Tiesenga, 72 Ill. 2d 249, 381 N.E. 2d 279 (1978); 
Roach v. Springfield Clinic, 157 Ill. 2d 29, 623 N.E. 2d 246 (Ill. 1993). 
 
Accordingly, the paper is inadmissible and was not considered by the Arbitrator. 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Accident        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

BRUCE BERG, 

Petitioner, 

vs. NO:  15 WC 34636 

STATE OF ILLINOIS-ILLINOIS 
DEPARTMENT OF TRANSPORTATION, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits, 
and penalties and attorney’s fees, and being advised of the facts and applicable law, reverses the 
Decision of the Arbitrator for the reasons outlined below, and finds that Petitioner sustained 
accidental injuries that arose out of and in the course of Petitioner’s employment by Respondent 
on September 22, 2015. The Commission further finds in favor of Petitioner on the issues of causal 
connection, medical expenses, TTD benefits, and PPD benefits. However, the Commission does 
not find that Petitioner is entitled to an award of penalties or attorney’s fees. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Petitioner’s counsel confirmed on the record that the only claim being made on the date of 
arbitration pertained to Petitioner’s alleged left knee injury. The Commission therefore makes the 
following findings as it relates to the left knee: 

1) Petitioner worked full-time as a highway maintainer for Respondent as of October 2002.
(T.13-14). His job duties included cutting grass, trimming trees, asphalt work, running a
jackhammer, using a backhoe and front-end loader, working with plows, minor
maintenance on trucks, and supervising individuals as an acting foreman. Petitioner also
did concrete work, rebuilt sewers and sewer frames, cleaned storm drains, cleaned garbage
and debris on the highway, and cleaned up after a roadway accident. (T.14). During the
snow season, Petitioner would plow snow and spread salt. (T.18-19). Petitioner identified
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Petitioner’s Exhibit 15 – Respondent’s job description for a highway maintainer. (T.14-15; 
PX15). Petitioner classified the nature of his work as very heavy duty and physical. (T.16). 
 

2) Prior to his alleged injury on September 22, 2015, Petitioner stated that he was working 
without restriction for Respondent. (T.16-17). Petitioner confirmed that he was able to 
perform his duties as a highway maintainer before September 22, 2015. (T.23). 
 

3) Petitioner testified that he did not have any problems, treatment or complaints related to 
the left knee prior to September 22, 2015. (T.22-23). 
 

4) Petitioner, 68 years old on the date of accident, testified that he was supervising at work on 
September 22, 2015. He was walking along the roadway in an area with uncut, tall grass. 
Petitioner described it as a “washout.” He confirmed that he encountered a depression or 
“that washed out area in the median.” (T.23). “I went into a – stepped into a sinkhole that 
was covered over, and twisted my knee and fell and was in pain.” (T.23-24). Petitioner 
injured his left knee. He had “twisted and turned and fell to the side.” (T.24). He fell in the 
grassy area and not on the pavement. (T.24). Petitioner clarified that his crew had been 
working on a median cutting and trimming. (T.24). 
 

5) Petitioner identified Petitioner’s Exhibit 13; a copy of the Workers’ Compensation 
Employee’s Notice of Injury dated September 22, 2015. (T.25; PX13). He confirmed that 
he had filled out and signed the form, and that the report accurately depicted the mechanism 
of injury on September 22, 2015. (T.25). The report stated that on September 22, 2015, 
Petitioner sustained injuries to his left knee, middle leg, lower right back, butt and leg. The 
report also described: “Where there were holes, rutts and water/mud plus a large log 
sticking out of ground. I stepped into a rut covered by grass and twisted and jerked my left 
knee. I, also, have pain in my right lower back around my butt and down my right leg.” 
(PX13; RX1). During cross-examination, Petitioner identified Respondent’s Exhibit 1 
which was the same document as Petitioner’s Exhibit 13. (T.49-50; RX1; PX13). “It says 
holes, ruts, holes and ruts.” (T.50). Petitioner explained: “A sinkhole, hole, a rut, it’s all 
the same.” (T.50). 
 

6) Petitioner sought emergency treatment at Adventist La Grange Memorial Hospital on 
September 22, 2015. (T.27; PX1). The history noted that Petitioner had onset of left knee 
pain and swelling just prior to arrival. The record indicated that Petitioner had a falling and 
twisting injury. Range of motion in the left knee was restricted by pain. X-rays of the left 
knee revealed mild-to-moderate degenerative arthritic changes with mild narrowing of the 
medial joint space compartment. There was a degenerative spur arising from the superior 
patella. There was no evidence of a fracture or bony destructive lesion. Petitioner was 
diagnosed with a left knee sprain. He was prescribed Norco and restricted from work until 
further evaluation by an orthopedic doctor. (T.28; PX1). 
 

7) Petitioner followed-up with Dr. Joshua Blomgren at Midwest Orthopaedics at Rush on 
October 2, 2015. (T.28; PX3, Vol. II). The history recorded stated that Petitioner was a 
highway maintainer for Respondent who presented for an acute injury to the left knee. “On 
09/22/2015, he was walking when he stepped on a rock that was covered by grass. He 
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twisted and fell on the knee and felt as if it buckled underneath him.” Dr. Blomgren noted 
that Petitioner went to the emergency room where x-rays were taken, his knee was placed 
in an immobilizer, and he was given crutches. Petitioner reported having a stabbing pain 
when he moved his leg and swelling. Petitioner denied any previous injury, treatment or 
trauma to the left knee. (PX3, Vol. II). 
 

8) Dr. Blomgren’s examination of the left knee revealed swelling, weakness, trace effusion, 
and range of motion was five to 105 degrees with pain. Petitioner exhibited tenderness to 
palpation of the medial and lateral joint line, lateral femoral and tibial condyles. Dr. 
Blomgren noted relative immobility of the patella, as well as tenderness to palpation of the 
patella. McMurray’s testing was positive. Dr. Blomgren reviewed the x-rays from 
September 22, 2015 and noted some medial compartment joint space narrowing, bony 
spurring of the medial femoral and tibial condyle. There was lucency adjacent to the lateral 
femoral condyle and there was an anvil osteophyte noted on lateral projection. Dr. 
Blomgren diagnosed Petitioner with a traumatic left knee injury with suspected internal 
derangement and/or occult fracture. Dr. Blomgren recommended an immobilizer for the 
left knee and that Petitioner limit any weightbearing. Dr. Blomgren also ordered an MRI 
of the left knee and gave Petitioner a prescription for Norco. (T.29; PX3, Vol. II). 
 

9) Petitioner completed the MRI of the left knee on October 2, 2015. The impression indicated 
a degenerative complex tear in the posterior horn extending to the body of the medial 
meniscus. A small meniscal fragment was seen in the medial joint gutter. There was also 
moderate-to-severe cartilaginous loss with osteophytosis in the patellofemoral 
compartment and medial compartment. Complete cartilaginous loss was noted over the 
medial femoral condyle and adjacent medial tibial plateau with associated subchondral 
marrow edema. Focal areas of fissuring and cartilaginous loss were noted over the lateral 
femoral condyle and lateral tibial plateau. Mild semimembranosus tendinosis was also 
noted. (PX2; PX3, Vol. II; RX7). 
 

10) Dr. Blomgren reviewed the MRI results on October 8, 2015, and noted a degenerative 
appearance of the medial compartment and patellofemoral joint. There was a tear of the 
posterior horn of the medial meniscus which appeared degenerative in nature. There was 
also extrusion of the meniscus as well as a fragment in the medial joint gutter. Petitioner’s 
diagnosis was now medial meniscal tear of the left knee. Dr. Blomgren stated in the office 
visit note, “Despite the degenerative quality in appearance of it on the MRI, the patient 
sustained this in the work-related event. He had noted no prior injury, treatment or trauma 
. . .” (PX3, Vol. II). Dr. Blomgren kept Petitioner off work and referred him to Dr. Charles 
Bush-Joseph for a surgical consultation. (T.30; PX2; PX3, Vol. II). 
 

11) Petitioner consulted with Dr. Bush-Joseph at Midwest Orthopaedics at Rush on November 
3, 2015. Dr. Bush-Joseph noted Petitioner’s job position with Respondent and “on 
09/22/2015 was walking on site and stepped into a hole on the side of the road. At that time 
his left knee ‘jerked’ with the knee moving outward and buckling.” (T.30; PX3, Vol. II). 
Dr. Bush-Joseph noted Petitioner’s treatment to date and that he had never injured his knee 
in the past. Physical examination revealed that Petitioner walked with an antalgic gait 
favoring the affected left side. “He does have, at baseline, valgus deformity bilaterally at 
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the knee.” Dr. Bush-Joseph removed the knee immobilizer and noted no swelling, bruising 
or atrophy. Petitioner had restricted patellar mobility and was unable to extend the knee 
past approximately 10 degrees. Forced extension and flexion were painful but there was no 
effusion on examination. Petitioner also had mild medial joint line tenderness but no lateral 
joint line tenderness. (PX3, Vol. II). 
 

12) Additional examination of Petitioner’s left knee demonstrated that Petitioner had pain with 
McMurray’s testing and he showed significant quad atrophy when compared to the 
unaffected right side. Petitioner was able to complete a straight leg raise. Dr. Bush-Joseph 
reviewed x-rays and the MRI results. He noted tricompartmental arthritic changes on the 
x-rays and a medial meniscal extrusion with degenerative changes on the MRI. There was 
no lateral meniscal damage or any ligamentous damage or loose bodies. Dr. Bush-Joseph 
diagnosed Petitioner with a medial meniscal tear with extrusion of the left knee, 
tricompartmental arthritis of the left knee, and post-traumatic stiffness. (PX3, Vol. II). 
 

13) Dr. Bush-Joseph stated in his November 3, 2015 office visit note that Petitioner’s medial 
meniscus extrusion was likely related to the work injury. “However, based on the use of 
the immobilizer and the stiffness that he is showing today, it is difficult to determine if the 
meniscus is causing his symptoms.” Dr. Bush-Joseph first recommended a corticosteroid 
injection and physical therapy before considering surgery. (T.30-32; PX2; PX3, Vol. II). 
He administered the injection at the appointment. Petitioner reported immediate relief from 
his symptoms, but continued to have difficulties with range of motion. Dr. Bush-Joseph 
wanted Petitioner to use his left leg as much as possible without using the immobilizer or 
crutches. Petitioner was to remain off work. (T.32; PX3, Vol. II). 
 

14) Petitioner returned to Dr. Bush-Joseph on November 17, 2015. Dr. Bush-Joseph noted that 
the injection did not provide lasting relief and physical therapy also provided minimal 
benefit. Physical examination demonstrated that Petitioner had a varus gait. He was not 
wearing the immobilizer and was able to weight-bear without issue. Petitioner had no signs 
of swelling, bruising or atrophy. He continued to have resisted patellar mobility but his 
extension had improved. Flexion was approximately 110 degrees with pain along the lateral 
side of the knee. Petitioner had medial and joint line tenderness. He also had a stable 
ligamentous exam. McMurray’s testing was negative. (T.32; PX3, Vol. II). 
 

15) X-rays were taken at the November 17, 2015 appointment and revealed significant 
tricompartmental arthritis with medial joint space narrowing bilaterally right worse than 
left. There were no signs of any bony fractures or masses. Petitioner’s diagnoses were 
degenerative medial meniscal tear with extrusion of the left knee, tricompartmental arthritis 
of the bilateral knees and improving post-traumatic stiffness. The office visit note stated 
that Dr. Bush-Joseph believed that “he had likely exacerbated his pre-existing arthritis with 
the addition of the meniscus tear.” Dr. Bush-Joseph opined that arthroscopic surgery of the 
left knee would make Petitioner’s condition worse with possible increased stiffness and 
risks. He wanted Petitioner to continue with physical therapy, pain relievers, and he ordered 
a medial unloader brace for Petitioner. (PX3, Vol. II). Petitioner was also given work 
restrictions of no lifting more than 20 pounds maximum and a 10-pound limit of frequent 
lifting or carrying. Petitioner was also restricted from prolonged sitting with a degree of 
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pushing/pulling arm and/or leg controls, and restricted from significant walking or 
standing. (PX2; PX3, Vol. II). 
 

16) On December 8, 2015, Dr. Bush-Joseph evaluated Petitioner. Petitioner continued to 
complain of left knee pain that was diffuse throughout the knee despite the corticosteroid 
and viscosupplementation injection and physical therapy. Physical examination 
demonstrated range of motion lacking approximately 5-10 degrees. Petitioner continued to 
have varus alignment, non-localizing tenderness to palpation of his medial and lateral joint 
lines, and small effusion. Petitioner exhibited patellofemoral crepitation with flexion and 
extension of the knee. He had a stable ligamentous exam. Dr. Bush-Joseph also examined 
the right knee and diagnosed Petitioner with bilateral knee osteoarthritis. Dr. Bush-Joseph 
recommended a left knee replacement. He referred Petitioner to Dr. Scott Sporer for a 
surgical consultation. (T.33; PX2; PX3, Vol. II). 
 

17) Petitioner had been in physical therapy at ATI Physical Therapy from November 4, 2015 
through January 28, 2016. (T.31; PX4, Vol. III and IV). Petitioner testified that physical 
therapy did not improve his left knee condition. (T.31). The January 21, 2016 Progress 
Note stated that Petitioner reported a 50% improvement since starting therapy. His flexion 
range of motion in the left knee had improved slightly but everything else remained the 
same. The report also indicated that Petitioner was non-compliant with his home exercises 
as he had reported that he had been busy taking care of his grandchildren. Petitioner 
apparently refused to be progressed in therapy secondary to pain and time constraints. “Due 
to continued non-compliance of the patient he reports that he does not wish to continue to 
a work conditioning/work hardening program. Petitioner was discharged on January 28, 
2016. (PX4, Vol. III). 
 

18) Petitioner next consulted with Dr. Scott Sporer on February 17, 2016. Dr. Sporer evaluated 
Petitioner’s bilateral knee osteoarthritis. Dr. Sporer noted Petitioner’s treatment to date and 
that Petitioner had complaints of swelling and clicking in his knees. He did not have 
specific catching. The office visit note stated, “The pain has been progressive over the last 
many years. However, he had recent trauma in fall of last year that caused him to become 
acutely worse.” (T.33; PX3, Vol. II). 
 

19) Dr. Sporer examined Petitioner’s back, hip area and both knees. He noted that Petitioner 
walked without assistive device or limp. Petitioner had no tension signs of the lumbar spine 
with straight leg raise. There was varus deformity of both knees. The left knee had a 10-
degree flexion contracture. Petitioner could flex to 115 degrees before feeling stiff and 
pain. He also had tenderness along the lateral joint line and posterior joint line. Petitioner 
had pain with patellofemoral grind test. The right knee had similar findings. X-rays taken 
at the appointment revealed medial compartment disease of both knees with left worse than 
right. There was narrowing of the medial joint space, sclerosis, and osteophyte formation. 
There was also chondrocalcinosis within the lateral joint space of the left knee. There was 
osteophyte formation laterally and around the patellofemoral joint. Dr. Sporer diagnosed 
Petitioner with bilateral knee osteoarthritis, left worse than right. Dr. Sporer recommended 
total knee arthroplasty for both knees, starting with the left. (T.33; PX3, Vol. II). 
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20) Petitioner proceeded with the left cemented total knee arthroplasty with Dr. Sporer on 
March 17, 2016 at Central DuPage Hospital. (T.33-34; PX3, Vol. II; PX5, Vol. I). Post-
surgery, Petitioner remained off work and continued to follow-up with Dr. Sporer’s office. 
(T.34-35; PX3, Vol. II). By April 29, 2016, Petitioner reported to Dr. Sporer that he was 
doing very well regarding the left knee. “He states his pain is markedly improved from 
preoperative state.” Petitioner did have residual stiffness, but his biggest complaint 
involved the right knee. Petitioner was scheduled for the right total knee arthroplasty on 
June 2, 2016. (PX3, Vol. II). 
 

21) Petitioner had been undergoing post-op physical therapy for the left knee at ATI Physical 
Therapy as of April 1, 2016 through May 26, 2016. (T.34; PX4, Vol. II and III). The last 
Daily Note dated May 25, 2016 indicated that Petitioner had difficulty sleeping due to left 
knee pain. However, his right knee pain was greater on that date due to osteoarthritis. 
Petitioner was discharged from therapy because he was proceeding with a right total knee 
arthroplasty the following week. (PX4, Vol. II). 
 

22) Petitioner saw Physician Assistant Lauren Opila on May 25, 2016, but that office visit 
pertained to his pre-operative evaluation for the upcoming right total knee arthroplasty. 
(T.35; PX3, Vol. II). The medical records thereafter from Dr. Sporer’s office and 
colleagues were not related to the left knee; the medical records primarily pertained to 
treatment for the right knee and lumbar spine. (PX3, Vol. I and II). 
 

23) On June 7, 2017, Dr. Sporer evaluated Petitioner’s knees. He noted that Petitioner had no 
complaints of pain and no functional limitations. He recommended that Petitioner continue 
with activity as tolerated including a home exercise maintenance program. Petitioner 
testified that he only had to return for his “[a]nnual visit, follow-up, yes, only come in if 
you have pain or difficulty.” (T.36; PX3, Vol. I). 
 

24) Petitioner stated that Respondent did not accommodate work restrictions. “Highway 
maintainers have to be 100 percent or not at all.” (T.36). Petitioner confirmed that he was 
off work from September 23, 2015 through June 1, 2016. (T.36-37). He did not receive 
TTD benefits during this time period. (T.37). 
 

25) Respondent sent Petitioner for a Section 12 examination with Dr. G. Klaud Miller. (T.37-
38). Petitioner was sent home because Dr. Miller would not examine him unless he filled 
out paperwork. (T.39). “He wanted me to fill out a bunch of paperwork like a new patient, 
information and I wasn’t his patient, so I really – so I didn’t fill it out.” (T.39; 52-53). 
Respondent’s Exhibit 9, Deposition Exhibit 3 was the paperwork that Petitioner allegedly 
did not complete, but Petitioner testified that the paperwork did not look familiar. (T.54-
55; RX9). Petitioner confirmed that Dr. Miller did not see him when Petitioner returned to 
his office on June 3, 2020. (T.40). 
 

26) Dr. Miller instead completed a records review and provided his Section 12 report dated 
June 18, 2020. (RX9; RX10, pgs. 14-15). Dr. Miller’s evidence deposition was taken on 
August 10, 2020. (RX10). Dr. Miller confirmed that he was a board-certified orthopedic 
surgeon. (RX10, pg. 5).  
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27) Dr. Miller explained that Petitioner “didn’t show for the examination. He canceled twice, 

so I never actually physically examined him.” (RX10, pg. 14). Dr. Miller stated that 
Petitioner had been scheduled for an IME on April 1, 2020 and June 17, 2020. (RX10, pg. 
19). With respect to the paperwork his office asks Petitioners and patients to complete: 
“[W]e ask for permission to do the examination. We ask for a medical history, and we ask 
for a history of the specific injuries alleged, as well as the functional and – functional 
components and their complaints on the day of the examination.” (RX10, pgs. 15-17). Dr. 
Miller testified that without the paperwork describing an individual’s medical history, 
current symptoms and condition, and history of treatment, he could not perform an 
adequate examination. (RX10, pg. 17). 
 

28) Dr. Miller reviewed the medical records and diagnostic images, which included 
information for the unrelated lumbar spine and right knee injuries, as well as a job 
description. “He was a supervisor of a – for a highway maintenance crew. There were no 
specific physical demands, but he was repairing structures on the road and driving trucks.” 
(RX9, RX10, pg. 21). Dr. Miller’s understanding of how Petitioner was injured was: “The 
accident report simply said that he twisted his left knee as he was supervising. Some of the 
other details from some of the other medical records stated that he stepped on a rock and 
twisted his knee.” (RX10, pg. 21). 
 

29) Dr. Miller diagnosed Petitioner with pre-existing arthritis of the left knee. (RX10, pg. 22). 
“They [the pre-existing conditions] could not possibly have occurred in the short period of 
time between the accident in question and when they were first documented.” (RX10, pg. 
22). Dr. Miller opined that Petitioner’s left knee condition was unrelated to the alleged 
September 22, 2015 work injury. (RX10, pg. 26). He also testified, “You cannot aggravate 
arthritis by twisting it.” (RX10, pg. 27).  
 

30) Notwithstanding causation, Dr. Miller found Petitioner’s treatment to be reasonable and 
necessary, Petitioner did not need further treatment for the left knee, and did not require 
work restrictions. (RX9, RX10, pgs. 27-28). 
 

31) During cross-examination, Dr. Miller confirmed that he did not have any pre-accident 
medical records. (RX10, pg. 36). “I had no medical records referencing the knee prior to 
the accident in question.” (RX10, pg. 37). Dr. Miller conceded that a twisting of the knee 
was a competent cause for a meniscal tear, but not an extrusion of the meniscus. “That does 
not occur in a traumatic injury. That’s a degenerative process. It takes months and months 
to develop.” (RX10, pgs. 48-49). During further cross-examination, Dr. Miller clarified: 

 
I absolutely disagree that that aggravated the underlying condition. 
It may have aggravated his symptoms, yes. Anybody with arthritis 
who walks too far gets a painful knee. You twist an arthritic knee, 
it’s painful, but it does not aggravate, accelerate, or affect the 
underlying condition in any way. It’s painful, yes, but it does not 
aggravate the arthritis. (RX10, pgs. 64-65). 
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32) As of the date of arbitration, Petitioner stated: “I have pain that wakes me up in the middle 
of the night. I still have aches now and then, it kind of makes it difficult for me to go up 
and down stairs or to ride a bike as much as I used to.” (T.40). Petitioner testified that 
before the accident, he would ride his bike recreationally. He now also had difficulty 
walking, balancing, and using stairs. (T.41-43). 
 

33) Petitioner confirmed that the total knee replacement surgery helped relieve the initial pain 
he was experiencing in 2015. (T.41). His current pain level fluctuated between three and 
ten. (T.41-42). He experienced left knee pain every other day or so. (T.45-46). 
 

34) Petitioner retired from working for Respondent in December 2018. (T.45; RX5). 
 

I was still off of Workmen’s Comp and I was still – I had the time 
so I decided why should I – it doesn’t look like I’m going to be back 
100 percent, so if you’re not 100 percent you can’t be a highway 
maintainer and there is no if and/or buts about that. (T.45).  

  
During cross-examination, Petitioner clarified that his actual last date working for Respondent was 
November 30, 2018. (T.56; RX5). 
 

35) The last medical record was dated July 24, 2019 from Midwest Orthopaedics at Rush. Dr. 
Sporer evaluated Petitioner and noted that Petitioner had no complaints of pain and no 
functional limitations. Petitioner had been experiencing bilateral knee pain a few months 
prior, but was given new orthotics and was feeling much better. Dr. Sporer recommended 
that Petitioner return in five years or sooner, if needed. (RX7). 
 

36) Respondent’s Exhibit 4 is a screen printout of the IWCC’s website indicating that Petitioner 
had a prior settlement of 3% loss of use (LOU) of the left leg and 7.5% LOU of the left 
foot. The settlement contract was approved in June 2009. (RX4). 
 
The Commission is not bound by the Arbitrator’s findings. Our Supreme Court has long 

held that it is the Commission’s province “to assess the credibility of witnesses, resolve conflicts 
in the evidence, assign weight to be accorded the evidence, and draw reasonable inferences from 
the evidence.” City of Springfield v. Indus. Comm’n, 291 Ill. App. 3d 734, 740 (1997) (citing 
Kirkwood v. Indus. Comm’n, 84 Ill. 2d 14, 20 (1981)). Interpretation of medical testimony is 
particularly within the province of the Commission. A.O. Smith Corp. v. Indus. Comm’n, 51 Ill. 2d 
533, 536-37 (1972). The Commission has considered all the testimony, exhibits, pleadings, and 
arguments submitted by the parties. 

 
The Arbitrator found that Petitioner failed to prove that he sustained an accident that arose 

out of and in the course of his employment by Respondent. The Arbitrator also found that 
Petitioner failed to prove that his current condition of ill-being with respect to his left knee was 
causally related to the September 22, 2015 work injury. The Arbitrator denied all benefits. 

 
The Commission hereby reverses the Arbitrator’s findings of no accident and no causal 

connection. Petitioner testified that during his work shift on September 22, 2015, he had been 
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walking along the roadway in an area of uncut, tall grass. There was no evidence to rebut or dispute 
Petitioner’s testimony that he was at work on September 22, 2015 working with a crew near a 
roadway cutting and trimming tall grass. Petitioner testified that there had been a depression, he 
stepped into a sinkhole, and twisted his knee and fell. The various injury/accident reports and the 
medical records in evidence specified the September 22, 2015 date of accident and that Petitioner 
was at work when he injured his left knee. Whether the testimony, reports and records indicated 
that Petitioner fell due to a depression, a sinkhole, a rut, rock or hole, the preponderance of the 
evidence demonstrated that Petitioner encountered something in the area where he and his crew 
were working that caused him to injure his left knee. Petitioner explained that a sinkhole and a rut 
meant the same thing to him. The Commission finds sufficient evidence that Petitioner was at work 
performing his job duties when he sustained an injury to this left knee. 

 
With respect to causal connection, the Commission notes that Petitioner was 68 years old 

on September 22, 2015. Petitioner described his job duties as heavy duty and physical, but he 
testified that he was capable of carrying out his work for Respondent prior to September 22, 2015. 
Petitioner was also asymptomatic and not receiving any active medical treatment for his left knee. 

 
Following the September 22, 2015 work injury, Petitioner sought immediate treatment for 

his left knee and was either taken off work or given work restrictions. The medical records 
indicated that Petitioner complained of pain in his left knee, it was swollen, and McMurray’s test 
was positive for a meniscal tear. Petitioner was prescribed medication; x-rays and an MRI were 
ordered; he was provided with a knee immobilizer, crutches, and a medial unloader brace; 
Petitioner underwent an injection, physical therapy and a left total knee replacement. 

 
The Arbitrator had stated in his Decision that Petitioner testified that he never had problems 

with his left knee prior to the date of accident, but that “evidence submitted at trial proves that 
Petitioner had been suffering from left knee pain for many years leading up to the date of accident”; 
the Arbitrator had relied on Dr. Sporer’s statement. Notwithstanding, Dr. Sporer was the only 
physician who indicated any pre-existing pain in Petitioner’s left knee, but he still concluded, 
“However, he had recent trauma in fall of last year [2015] that caused him to become acutely 
worse.” (T.33; PX3, Vol. I). The Arbitrator also stated that Petitioner had end-stage bilateral 
arthritis as of the accident date of September 22, 2015, and that Petitioner’s condition already 
warranted a left total knee replacement. The Commission finds no evidence indicating any such 
recommendation prior to September 22, 2015. 

 
The Commission instead finds that despite any pre-existing degenerative findings in 

Petitioner’s left knee, the chain of events support Petitioner’s position and supports that the 
mechanism of injury, the twisting and falling that was noted by nearly every medical provider, 
including the Section 12 examiner, Dr. Miller, was a cause in Petitioner’s deteriorating left knee 
condition. Further,  
 

[I]f a claimant is in a certain condition, an accident occurs, and 
following the accident, the claimant’s condition has deteriorated, it 
is plainly inferable that the intervening accident caused the 
deterioration. The salient factor is not the precise previous 
condition; it is the resulting deterioration from whatever the 

21IWCC0479



15 WC 34636 
Page 10 

previous condition had been. Schroeder v. Ill. Workers’ Comp. 
Comm’n, 2017 IL App (4th) 160192WC, ¶ 26.  

Dr. Blomgren diagnosed Petitioner with a medial meniscal tear of the left knee. Dr. 
Blomgren stated in the office visit note, “Despite the degenerative quality in appearance of it on 
the MRI, the patient sustained this in the work-related event. He had noted no prior injury, 
treatment or trauma . . .” (PX3, Vol. II). Dr. Blomgren referred Petitioner to Dr. Bush-Joseph who 
also diagnosed Petitioner with a medial meniscal tear. Dr. Bush-Joseph opined that Petitioner 
“does have extrusion of the medial meniscus, which is likely related to the injury.” Dr. Bush-
Joseph further opined that, “the injury that he had likely exacerbated his pre-existing arthritis with 
the addition of the meniscus tear.” (PX3, Vol. II). Dr. Bush-Joseph additionally indicated that 
Petitioner had no pre-existing complaints related to the left knee. Again, Dr. Sporer examined 
Petitioner and diagnosed him with bilateral knee osteoarthritis and recommended left total knee 
arthroplasty surgery. Dr. Sporer opined, “[t]he pain has been progressive over the last many years. 
However, he had recent trauma in the fall of last year that caused him to become acutely worse.” 
(PX3, Vol. II). 

The Commission additionally addresses Petitioner’s alleged non-compliance with 
completing paperwork for his Section 12 examination with Dr. Miller. Petitioner argued in his 
Brief that the paperwork was required by a treating physician and not a Section 12 medical 
examiner. (Petitioner’s Brief, pgs. 15-16). Petitioner relied on the Commission case of Rokocz v. 
Simplex Grinnell/LP Tyco, 2006 Ill. Wrk. Comp. LEXIS 1235 *, 6 IWCC 1093, in support of his 
position that Section 12 of the Act provided that Petitioner shall “submit himself, at the expense 
of the employer, for examination.” Section 12 of the Act also states that: “If the employee refuses 
so to submit himself to examination or unnecessarily obstructs the same, his right to compensation 
payments shall be temporarily suspended until such examination shall have taken place, and no 
compensation shall be payable under this Act for such period.” 820 ILCS 305/12. Rokocz discussed 
the claimant’s entitlement to TTD benefits after the claimant used profanity in the Section 12 
examiner’s office and refused to complete the pre-examination questionnaire. The Section 12 
examiner proceeded to examine the claimant despite the claimant’s behavior. The Arbitrator in 
Rokocz found that the claimant did not obstruct the examination and had made himself available 
for examination. The Arbitrator awarded TTD. Rokocz v. Simplex Grinnell/LP Tyco, 2006 Ill. Wrk. 
Comp. LEXIS 1235 *19. 

In the case at bar, Petitioner’s refusal to complete paperwork at the Section 12 examination 
does not preclude a finding of causal connection and in turn an award of benefits. The Petitioner 
in this case did avail himself to Dr. Miller for a physical examination. The Commission finds that 
Dr. Miller could have easily interviewed Petitioner and asked the very same questions with respect 
to permission to evaluate him, Petitioner’s medical history, his injuries, functional components 
and current complaints. Notwithstanding, Dr. Miller provided his opinions based on a records 
review and testified at his evidence deposition within a reasonable degree of medical and scientific 
certainty as a board-certified orthopedic surgeon. The Arbitrator in fact found Dr. Miller’s opinions 
persuasive. The Commission finds no merit to this argument as raised by the parties. 

With that said, the Commission finds the medical evidence submitted by Petitioner more 
persuasive than Respondent’s evidence, including Dr. Miller’s testimony. Dr. Miller had no 
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evidence that Petitioner had any prior left knee treatment, injury or pain. Dr. Miller also admitted 
that he had no prior medical records documenting Petitioner’s pre-existing left knee condition. 
Further, Dr. Miller acknowledged that a twisting injury was a competent cause of a meniscus tear. 
Dr. Miller testified that the twisting injury may have aggravated Petitioner’s left knee symptoms. 
“All I can say is that the twisting injury is going to cause pain in an arthritic knee.” (RX10, pg. 64; 
68). 

 
The preponderance of the evidence demonstrated that despite any pre-existing left knee 

issues, Petitioner was asymptomatic. The chain of events following the September 22, 2015 twist 
and fall at work supports Petitioner’s position. The medical evidence demonstrated that the 
mechanism of injury was a competent cause for Petitioner’s symptoms, complaints, deteriorating 
condition, and eventual need for the left knee replacement. The Commission finds that Petitioner’s 
left knee condition is causally related to the September 22, 2015 work accident. 

 
Having found that Petitioner sustained a work-related accident and that his current 

condition of ill-being is causally related to the September 22, 2015 work injury, the Commission 
awards the following worker’s compensation benefits. Neither Petitioner nor Respondent 
addressed these issues specifically or in detail in their Briefs; their Briefs focused on the issues of 
accident and causal connection. 

 
The Commission awards the reasonable and necessary medical bills related to the left knee, 

and as evidenced in PX1 through PX4 and PX7 through PX12. Notwithstanding causation, Dr. 
Miller found Petitioner’s treatment to be reasonable and necessary. The Arbitrator had awarded 
Respondent a credit of $1,785.14 for medical bills previously paid even though the Arbitrator 
found no accident or causal connection. The Commission finds that that amount does not 
correspond with Respondent’s ledger in its Exhibit 2. As the Commission finds in favor of 
Petitioner, the Commission further finds that Respondent is entitled to a credit totaling $1,381.05, 
and based on the following: 

 
-$75.86 for payment to Midwest Orthopaedics at Rush (10/8/2015) 
-$21.89 for payment towards prescription medication (10/12/2015) 
-$425.98 for payment to ATI Physical Therapy (4/22/2016) 
-$48.75 for payment to Total Home Health (9/22/2015) 
-$808.57 for payment to Adventist La Grange Hospital (9/22/2015) 
 

The Commission further awards TTD benefits from September 23, 2015 through June 1, 
2016 or 36 1/7 weeks. The evidence demonstrated that Petitioner was either taken off work by his 
treating physicians or was given work restrictions during this period. There is no evidence that 
Respondent offered to accommodate Petitioner’s restrictions, and by the Request for Hearing, 
Respondent disputed liability for TTD based on no compensable accident. 

 
The Commission next awards PPD benefits of 45% LOU of the left leg pursuant to Section 

8(e) of the Act, less credit for the previous award of 3% LOU of the left leg (RX4). The 
Commission has considered the five factors under Section 8.1b of the Act: 
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(i) Impairment Rating: The parties did not offer any impairment rating into evidence. The 
Commission gives this factor no weight. 
 

(ii) Occupation of Injured Employee: Petitioner retired on November 30, 2018. The panel 
gives this factor minimal weight. 

 
(iii)Petitioner’s Age: Petitioner was 68 years old on the accident date; neither party 

submitted evidence into the record which would indicate the impact of Petitioner’s age 
on any permanent disability resulting from the September 22, 2015 accident. 
Nonetheless, the panel Commission finds that Petitioner must still live with his 
disability and gives this factor minimal weight. 

 
(iv) Petitioner’s Future Earning Capacity: There is no evidence in the record as to reduced 

earning capacity. Therefore, the Commission gives no weight to this factor. 
 
(v) Evidence of Disability: Evidence of Petitioner’s disability is corroborated by the 

treating medical records. Following the twist and fall injury to his left knee at work on 
September 22, 2015, Petitioner was prescribed medication; x-rays and an MRI were 
ordered; he was provided with a knee immobilizer, crutches, and a medial unloader 
brace; Petitioner underwent an injection, physical therapy and a left total knee 
replacement. Petitioner confirmed that the total knee replacement surgery helped 
relieve the initial pain he was experiencing in 2015. His current pain level fluctuated 
between three and ten and he experienced left knee pain every other day or so. “I have 
pain that wakes me up in the middle of the night. I still have aches now and then, it 
kind of makes it difficult for me to go up and down stairs or to ride a bike as much as I 
used to.” (T.40). Petitioner testified that before the accident, he would ride his bike 
recreationally. He now also had difficulty walking, balancing, and using stairs. 

 
In light of the foregoing, with no single enumerated factor being the sole determinant of 

disability, the Commission awards Petitioner 45% LOU of the left leg pursuant to Section 8(e) of 
the Act, less credit for the previous award of 3% LOU of the left leg (RX4). 

 
Finally, the Commission finds no basis or documentation evidence to support an award of 

penalties and attorney’s fees. The parties made no arguments relative to this issue in their Briefs. 
The Commission further finds that reasonable grounds existed for challenging liability. The 
parties’ evidence and their physicians presented conflicting positions with respect to accident and 
causal connection. The Commission therefore denies Petitioner’s request for Section 19(k) and 
19(l) penalties as well as Section 16 attorney’s fees. 

 
IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 

Arbitrator, filed on December 7, 2020, is hereby reversed for the reasons stated above. 
 
IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay all 

reasonable, necessary, and related medical bills as evidenced in PX1 through PX4 and PX7 
through PX12 pursuant to Sections 8(a) and 8.2 of the Act. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a 
credit of $1,381.05 for medical bills previously paid and as evidenced in RX2. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is entitled to a 
credit pursuant to Section 8(j) of the Act for those bills paid by its group medical plan. Respondent 
shall hold Petitioner harmless for any claims for reimbursement from any health insurance 
provider. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner temporary total disability benefits of $944.64 per week for 36 1/7 weeks, from 
September 23, 2015 through June 1, 2016, that being the period of temporary total incapacity for 
work under Section 8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
Petitioner permanent partial disability benefits of $755.22 per week for 96.75 weeks because the 
injuries sustained caused forty-five percent (45%) loss of use of the left leg, as provided in Section 
8(e) of the Act. Respondent is entitled to a credit for the previous award of three-percent (3%) loss 
of use of the left leg. 

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s request for 
Section 19(k) and 19(l) penalties as well as Section 16 attorney’s fees is hereby denied. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all other amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

Christopher A. Harris 
CAH/pm Christopher A. Harris 
O: 9/16/2021 
052 

            Barbara N. Flores 
Barbara N. Flores 

Marc Parker 
Marc Parker 

September 21, 2021
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Claudio Rosendo, 

Petitioner, 

vs. No.  18 WC 2924 

JJD New Construction & Remodeling LLC, 
and the Illinois State Treasurer as Custodian 
of the Injured Workers’ Benefit Fund, 

Respondents. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Respondent herein, Illinois State 
Treasurer as Custodian of the Injured Workers’ Benefit Fund, and notice given to all parties, the 
Commission, after considering the issues of benefit rates, wage calculation, causal connection, 
temporary disability and permanent disability, and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.    

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed March 5, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $75,000.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 22, 2021
 /s/ Marc Parker 
Marc Parker 

MP/mcp 
o-08/05/21
068 /s/ Barbara N. Flores 

Barbara N. Flores 

DISSENT 

I respectfully dissent as I find the award of permanent partial disability (PPD) benefits to 
be excessive. While the Commission has broad discretion to award a percentage loss of the foot or 
leg for ankle injuries and hand or arm for wrist injuries, historically, as discussed below, an injury 
is given one award to a specific body part unless there are distinct injuries or evidence of disability 
that would merit an award for both the foot and leg or hand and arm. 

The Petitioner herein sustained two primary injuries as a result of the December 18, 2017 
work accident: a closed, left comminuted, intra-articular distal radius fracture and a closed pilon 
fracture of the left ankle. For the pilon fracture, Petitioner first underwent external fixation on 
December 19, 2017 to address the significant swelling and blisters in his left lower extremity. The 
operative report stated that the procedure would allow the soft tissues to calm down before 
proceeding with the definitive treatment. This treatment involved an open reduction internal 
fixation (ORIF) of the left intra-articular distal tibia for the pilon facture, which was completed on 
December 27, 2017. Petitioner’s left distal radius fracture was treated by way of an ORIF with 
iliac crest bone grafting performed on January 16, 2018. (PX1; PX2). 

With respect to the permanent effects of his injuries, Petitioner testified that his leg swells 
and he has pain every day. (T.25). Petitioner also testified that he no longer played soccer with his 
son due to his left ankle and foot condition. (T.25-26). As to his left arm and left hand, Petitioner 
simply testified that he could not move it well. (T.26). Petitioner confirmed that he is right-hand 
dominant. (T.26). Petitioner continued to take Advil and Tylenol but did not wear any kind of 
brace or support for any of the body parts. (T.25-26). 

The Arbitrator’s award of 20% loss of use (LOU) of the left foot, 30% LOU of the left leg, 
35% LOU of the left arm and 25% LOU of the left hand appears to award at or near full value for 
a closed pilon fracture of the left ankle and closed, left-comminuted, intra-articular distal radius 
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fracture. This award to both sets of body parts for injuries principally to the wrist and ankle is 
excessive. I instead find that an award of 35% LOU of the left hand and 45% LOU of the left foot 
conforms with the evidence and testimony in the record and aligns doctrinally with the case law 
relative to such injuries. 

The parties cite several Commission decisions in support of their respective positions. 
Petitioner argued that the Arbitrator’s PPD award should be affirmed, but additionally cited to 
cases with the award being placed on the arm for the distal radius injury and the leg for the pilon 
fracture. See Dolan v. Ameritech SBC, 2007 Ill. Wrk. Comp. LEXIS 26, 7 IWCC 0097 (the 
Commission awarded 50% LOU of the left leg and 45% LOU of the left foot for an open 
comminuted tibial Plafond fracture (pilon fracture) along with a fracture of the distal tibia of the 
left ankle); Sebens v. Dewey, Combined Schilli Co., 2008 Ill. Wrk. Comp. LEXIS 359, 8 IWCC 
337 (the Commission affirmed and adopted the Arbitrator’s award of 40% LOU of the right arm 
for a distal radius fracture); Wallace v. National Maintenance & Repair, 2011 Ill. Wrk. Comp. 
LEXIS 126, 11 IWCC 0112 (the Commission affirmed and adopted the Arbitrator’s PPD award 
of 35% LOU of the left arm for a comminuted distal left radius fracture and a left ulnar styloid 
fracture. The claimant underwent an ORIF for the left distal radius fracture). 

It is notable that in both Sebens and Wallace, the Commission’s awards were not applied 
to both the arm and the hand. Whereas, in Dolan, the PPD award comprised the loss of use of the 
leg and foot. In Dolan, there were complications with the ORIF surgery related to the claimant’s 
pilon fracture which led to further injury, additional surgeries, and debilitating damage from his 
calf to his toes – this is in excess of the Petitioner here. Dolan v. Ameritech SBC, 2007 Ill. Wrk. 
Comp. LEXIS 26 *5-7. 

I believe that the Respondent was correct in asserting that the Arbitrator erred in making 
an award for the left arm in addition to the left hand, as well as making an award for the left leg in 
addition to the left foot. See Ortega v. Fresh Express, Inc., 2010 Ill. Wrk. Comp. Lexis 636 (the 
Commission affirmed the Arbitrator’s award of 40% LOU of the left hand for a moderately 
comminuted fracture of her left distal radius which was intra-articular and somewhat displaced. 
The claimant underwent an ORIF); Thomas v. SOI Department of Human Services, 2016 Ill. Wrk. 
Comp. LEXIS 649, 16 IWCC 717 (the Commission affirmed the Arbitrator’s award of 22.5% LOU 
of the right hand for a non-displaced fracture of the distal radius, an avulsion fracture of the dorsal 
pole of the triquetrum, and mild osteoarthritis of the 1st metacarpal joint. The distal radius fracture 
eventually necessitated a right carpal tunnel release); Reiman v. St. Joseph Memorial Hospital, 
2019 Ill. Wrk. Comp. LEXIS 1314, 19 IWCC 0700 (the Commission affirmed the Arbitrator’s 
award of 35% LOU of the right hand and 20% LOU of the left hand for bilateral wrist fractures. 
All of the claimant’s complaints, findings, and treatment were related to the wrists); Orozco v. 
Innophos, Inc., 2014 Ill. Wrk. Comp. LEXIS 188, 14 IWCC 216 (30% LOU of the right hand for 
a right distal radius fracture with a subsequent ORIF); Garcia, et. al. v. Clarida d/b/a Northwest 
Design and Country Mutual Insurance Company, 2017 Ill. Wrk. Comp. LEXIS 516, 17 IWCC 
528 (30% LOU of the right foot for an oblique and displaced fracture of the distal tibia, an avulsion 
fracture of the distal fibula with displacement, and fractures of the metatarsals. The claimant 
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required an ORIF). Respondent’s cases uniformly issue awards for similar injuries in this case to 
the hand or the foot – but similar to Petitioner’s cited cases – not to both the arm and the hand, and 
the leg and the foot. 

With regard to the pilon fracture, I believe that the present case is factually similar to the 
claimant in DeLeon v. Kinnard Realty & Management LLC and the Illinois State Treasurer, as Ex 
Officio Custodian of the Illinois Injured Workers’ Benefit Fund, 2016 Ill. Wrk. Comp. LEXIS 529, 
16 IWCC 825. In DeLeon, the claimant sustained an injury after a stove he was carrying with a 
co-worker fell on his right ankle. He reported complaints of severe right ankle and leg pain. Id. at 
8. The claimant later underwent an application of a right ankle spanning external fixator. His post-
operative diagnoses were right ankle pilon fracture with distal tibia and fibular fractures extending
intra-articularly. Id. The claimant had another procedure, namely: (1) open treatment of the pilon
fracture of the tibia only; (2) removal of the external fixation device of the right leg under general
anesthesia; and (3) irrigation and debridement of a full-thickness fracture blister on the right leg.
The pre-operative and post-operative diagnosis remained a right ankle pilon fracture. Id. at 10. The
claimant in DeLeon testified that he returned to his regular duties for the Respondent. He continued
to experience pain and swelling in his right foot and ankle, and he took ibuprofen and aspirin for
the pain and swelling. The claimant could no longer jog or play soccer. Id. at 12. The Arbitrator
awarded 45% LOU of the right foot, and the Commission affirmed and adopted the Arbitrator’s
Decision. Id. at 1.

While I do not dispute the factual underpinnings of the case before the Panel, and 
acknowledge the broad discretion afforded to the Commission in issuance of permanency awards, 
I nevertheless believe that the award affirmed by the Panel is excessive. I would therefore award 
35% LOU of the left hand and 45% LOU of the left foot. 

/s/ Christopher A. Harris 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

BRANDON RAGLAND, 
Petitioner, 

vs. NO:  16 WC 19534 

POWER MAINTENANCE CONSTRUCTORS, 
Respondent, 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causation, medical 
expenses, benefit rates, temporary total disability benefits and permanent partial disability 
benefits and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof, but makes a clarification as outlined below.   

The Commission strikes Sections G, K and L of the Arbitrator’s decisions as the findings 
regarding accident and causation render these sections moot.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 15, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

September 22, 2021 /s/ Maria E. Portela 

MEP/dmm /s/ Thomas J. Tyrrell 
O: 081021 
49 /s/ Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK  )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Darla Scott, 

Petitioner, 

vs. NO:  16 WC 032123  

State of Ill. Dept. of Human Srvs., 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of accident, causation, medical expenses, 
prospective medical treatment, temporary total disability (“TTD”), and permanent disability, and 
being advised of the facts and law, modifies the Decision of the Arbitrator as set forth below and 
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof.  

The Commission corrects a scrivener’s error in the Arbitrator’s Decision on page 11, the 
second sentence of the third paragraph, should read as follows, “She further testified that she was 
under strict time constraints in using her break time because management had complained about 
her time usage.” 

The Commission otherwise affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on March 11, 2020, denying compensation, is modified as stated herein, and 
otherwise affirmed and adopted. 
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Pursuant to Section 19(f)(1) of the Act, this decision is not subject to judicial review. 820 
ILCS 305/19(f)(1) (West 2013). 

 
September 22, 2021 
 
o: 8/24/21 _/s/ Thomas J. Tyrrell_____ 
TJT/ahs Thomas J. Tyrrell  
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DUPAGE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

RICHARD J. KOOP, 

Petitioner, 

vs. NO:  11 WC 34509 

CITY OF ELGIN, 

Respondent. 

DECISION AND OPINION ON REVIEW 

This matter comes before the Commission pursuant to Respondent’s timely filed Petition 
for Review of the Decision of the Arbitrator. The issues on Review are whether Petitioner's 
firefighting activities were a causative factor in his development of coronary artery disease, 
entitlement to medical expenses, entitlement to temporary total disability benefits, entitlement to 
permanent partial disability benefits, and whether Petitioner is precluded from contesting the 
nature and extent of his permanent disability. Notice having been given to all parties, the 
Commission, being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, 
which is attached hereto and made a part hereof. The Commission further notes §19(e) obligates 
us to review all questions of law and fact that appear from the transcript; therefore, barring 
Respondent dismissing its Review, we have jurisdiction to consider Petitioner’s argument as to the 
nature and extent of his permanent disability. We have done so here and find the award as written 
is appropriate and accurately reflects the evidence. This case was consolidated for hearing with 
case number 11 WC 34510. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed September 10, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $1,001.44 per week for a period of 4 weeks, representing April 8, 2011 through May 
6, 2011, that being the period of temporary total incapacity for work under §8(b) of the Act.  
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay the sum of 
$1,462.55 for medical expenses, as provided in §8(a), subject to §8.2 of the Act. Respondent shall 
be given a credit of $104,554.94 for medical benefits that have been paid, and Respondent shall 
hold Petitioner harmless from any claims by any providers of the services for which Respondent 
is receiving this credit, as provided in §8(j) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
the sum of $669.94 per week for a period of 50 weeks, as provided in §8(d)2 of the Act, for the 
reason that the injuries sustained caused the 10% loss of use of the person as a whole. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 

Under Section 19(f)(2), no “county, city, town, township, incorporated village, school 
district, body politic, or municipal corporation” shall be required to file a bond. As such, 
Respondent is exempt from the bonding requirement. The party commencing the proceedings for 
review in the Circuit Court shall file with the Commission a Notice of Intent to File for Review in 
Circuit Court. 

  
September 22, 2021

/s/_Deborah J. Baker 
DJB/mck 

O: 7/28/21 /s/_Stephen Mathis 

43 
/s/_Deborah L. Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF ROCK ISLAND )  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Koami Agbezouhlon, 

Petitioner, 

vs. No. 08 WC 16193 

Tyson Foods, Inc., 

Respondent. 

DECISION AND OPINION ON REMAND 

This matter comes before the Commission on remand from the appellate court.  On 
February 5, 2021, the appellate court filed a Rule 23 Order finding that Petitioner reached 
maximum medical improvement as of September 3, 2008, rather than June 19, 2008 found by the 
Commission.  The appellate court ordered and directed the Commission to: (a) enter a finding 
that Petitioner reached maximum medical improvement as of September 3, 2008; (b) award 
Petitioner temporary total disability benefits from July 1, 2008, through September 3, 2008; (c) 
order Respondent to pay related medical bills incurred by Petitioner through September 3, 2008; 
and (d) remand the matter to the Arbitrator for further proceedings pursuant to Thomas v. 
Industrial Commission, 78 Ill.2d 327 (1980).  Agbezouhlon v. Workers’ Compensation Comm’n, 
2021 IL App (3d) 200161WC-U, ¶ 79.  The Commission hereby complies with the Order of the 
appellate court.   

The Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation, medical benefits or of 
compensation for permanent disability, if any, pursuant to Thomas. 

IT IS THEREFORE ORDERED BY THE COMMISSION that a finding is entered that 
Petitioner reached maximum medical improvement as of September 3, 2008. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner the sum of $314.67 per week for a period of 9 2/7 weeks, from July 1, 2008, through 
September 3, 2008, that being the period of temporary total incapacity for work under §8(b), and 
that as provided in §19(b) of the Act, this award in no instance shall be a bar to a further hearing 
and determination of a further amount of temporary total compensation, medical benefits or of 
compensation for permanent disability, if any.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the 
related medical bills in evidence that Petitioner incurred through September 3, 2008, pursuant to 
§§8(a) and 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at 
the sum of $6,500.00.  The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 23, 2021
/s/Stephen J. Mathis 

SJM/sk Stephen J. Mathis 
d-08/25/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify: Up   None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

PATRICK BABUSKOW, 

Petitioner, 

vs. NO:  14 WC 604 

CITY OF CHICAGO, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of causal connection and the nature and 
extent of Petitioner’s permanent partial disability, including whether the injuries sustained 
resulted in his loss of trade, and being advised of the facts and law, modifies the Corrected 
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Corrected 
Decision of the Arbitrator, which is attached hereto and made a part hereof. 

Petitioner worked for Respondent as an electrician.  On August 2, 2013, he was working 
in a bucket suspended in the air.  As he was getting out of the bucket, he twisted his knee, felt 
pain in his knee, and the knee swelled.  He reported the incident and continued working.  Later 
that day, Respondent sent him to MercyWorks.  An MRI was taken six weeks later which 
showed a 2/3 tear of the lateral meniscus with a predominant radial morphology.  He was 
referred to an orthopedic surgeon.   On April 22, 2014, Dr. Bach performed “arthroscopic medial 
plica and fat pad debridement (i.e. 2-compartment synovectomy)” for medial plica and fat pad 
syndrome. 
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On July 14, 2014, Dr. Bach noted that Petitioner struggled to regain motion and had more 
pain than normal after the arthroscopic soft-tissue debridement 12 weeks postop.  He indicated 
Petitioner had burning sensation and discomfort with light-touch palpitation and was concerned 
that he had early stages of Complex Regional Pain Syndrome (“CRPS”).  If he were determined 
to have CRPS, Dr. Bach recommended surgical intervention on scar tissue followed by 
aggressive physical therapy.  In the interim, he administered a cortisone injection and stated that 
Petitioner remained unable to work.  He ordered a repeat MRI that showed a small undersurface 
tear of the posterior horn of the lateral meniscus and mild chondromalacia with the lateral 
patellar facet and the trochlea.  On October 14, 2014 Dr. Bach performed right-knee arthroscopic 
lysis of adhesions for thickened scar tissue anteromedially. 

After the second surgery, Dr. Bach continued to treat Petitioner with injections, 
medications, and physical therapy.  Petitioner eventually came under the care of Dr. Lubenow 
for CRPS.  Petitioner had extensive treatment with Dr. Lubenow including physical therapy, 
epidural steroid injections, nerve block injections, long-term infusion of pain medication most 
notably Fentanyl, and even an experimental treatment for CRPS that was developed in Italy.  
There were also discussions about implanting a spinal cord stimulator to control Petitioner’s pain 
level, but that procedure was never performed.   

On February 22, 2016 an FCE was performed and determined to be valid.  Petitioner was 
found to be able to function at the medium physical demand level, while his job required 
medium to heavy physical demand.  While he appeared to be able to lift the required weight, he 
still had difficulty performing other necessary job tasks such as climbing ladders and prolonged 
standing.  Work hardening was recommended.  On May 8, 2016, Petitioner had the last work 
conditioning treatment after 32 visits and no missed appointments.  He still complained of 6/10 
pain and still could function at the medium physical demand level. 

Petitioner testified that he returned to work in late May 2016, and was restricted to no 
work on uneven ground, no climbing ladders over six feet, and that he be allowed to wear shorts 
to reduce pain from the fabric touching his knee.  He last saw Dr. Lubenow on December 19, 
2019 and he has to return to him every three months.  He prescribes Norco, but Petitioner asked 
for the smallest dosage (5 mg) so he could continue working.  Currently, he took one tablet a day 
usually at lunchtime.  Currently, he worked as an electrician repairing/replacing biometric 
employee swipe-in punch machines.  He has been doing this job since his return to work in 2016.  
It’s a full-time job.   

Petitioner testified that currently, his knee was the same as it was prior to his first 
surgery.  His range of motion was almost “nil.”  He could walk, but still had difficulty going 
down stairs.  He had pain every day.  Dr. Lubenow indicated that he was simply trying to isolate 
Petitioner’s pain so that it does not spread throughout his body.  Petitioner was worried about 
that possibility.  
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The Arbitrator found that Petitioner’s stipulated accident caused his current conditions of 
ill-being of torn meniscus and CRPS.  We agree with that determination and in any event, 
Respondent stipulated to causation after Petitioner’s testimony.  Therefore, that portion of the 
Corrected Decision of the Arbitrator is affirmed and adopted.  

The Arbitrator awarded Petitioner 43 weeks of permanent partial disability benefits 
representing loss of the use of 20% of the right leg.  In assessing Petitioner’s partial permanent 
disability, the Arbitrator gave great weight to Petitioner’s occupation of electrician.  However, in 
doing so, he also noted that Respondent had accommodated his restrictions, and he was assigned 
to do electrician services that did not require the use of ladders, bending his right knee, or 
prolonged standing.  The Arbitrator also gave significant weight to his age (45 at the time of the 
accident) and noted he would have to live with the condition for the rest of his life.  He also gave 
significant weight to the fact that Petitioner was earning the same salary as he did prior to the 
injury.  Finally, the Arbitrator noted that the medical records corroborated Petitioner’s testimony 
about his ongoing complaints and impairments and supported his conclusion that a permanent 
partial disability award of 43 weeks representing loss of the use of 20% of the right leg was 
appropriate. 

Petitioner argues the Arbitrator erred in awarding an award for partial loss of the use of 
his right leg.  Petitioner argues that an award for loss of the person-as-a-whole is more 
appropriate because Petitioner sustained a loss of his normal occupation of electrician under 
§8(d)(2) of the Act.  Petitioner testified that he could no longer work as he did previously as an
electrician, and the record indicates that he had physical deficiencies that interfered with
performing many activities associated with the profession of electrician.  However, the record is
clear that Petitioner actually worked as an electrician for Respondent from his return to work in
May 2016 to the date of arbitration and that he was earning the same salary he would have
earned had he not been injured.  Therefore, the Commission concludes that an award based on
loss of trade pursuant to §8(d)(2) is not appropriate in this claim.

While we find that an award based on Petitioner’s loss of trade is not warranted here, we 
also find that the Arbitrator’s permanency award is not adequate for the injuries Petitioner 
suffered.  The Commission has no specific issue with the weight the Arbitrator gave to the 
statutory factors used to assess permanent partial disability.  However, we interpret those 
statutory factors to support a larger permanency award.  Petitioner developed CRPS post-surgery 
which Respondent’s §12 medical examiner, the Arbitrator, and now the Commission have all 
determined were causally related to Petitioner’s work-related accident.  Petitioner has already 
had extensive treatment for that condition for over five years and testified he continues to see Dr. 
Lubenow every three months.  As demonstrated by the records before us, CRPS is a persistent, 
painful, and debilitating condition that can continue indefinitely.   

The Commission believes that Petitioner’s development of CRPS should increase the 
statutory factor of evidence of disability corroborated by the medical record.  In looking at the 
entire record before us, the Commission finds that an award of 96.75 weeks representing the 
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permanent loss of the use of 45% of the right leg is appropriate in this claim.  The Commission 
modifies the Corrected Decision of the Arbitrator accordingly. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Corrected Decision of 
the Arbitrator dated July 22, 2020 is modified as specified above and otherwise affirmed and 
adopted, which is attached hereto and made a part hereof. 

IT IS FURTHER ORDERED BY THE COMMISISON that Respondent shall pay to 
University Pain Physicians the sum of $2,091.14 for medical expenses under §8(a) of the Act, 
subject to the applicable medical fee schedule in §8.2 of the act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner permanent partial disability benefits of $721.66 per week for a period of 96.75 weeks 
because he sustained loss of the use of 45% of the right leg, as provided in §8(e) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

September 23, 2021 /s/Deborah L. Simpson 
Deborah L. Simpson 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

DLS/dw 
O-7/28/21 /s/Deborah J. Baker 
46 Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse  Choose reason  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify   up  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Angelica Arroyo, 
Petitioner, 

vs. No.  19 WC 005404 

Nestle USA and Ferrara Candy, 
Respondents. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of wage calculation, causal connection, 
medical expenses, prospective medical care, the duration of temporary disability, and penalties 
and fees, and being advised of the facts and law, modifies the Decision of the Arbitrator as stated 
below and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto 
and made a part hereof. The Commission further remands this case to the Arbitrator for further 
proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 
Ill.2d 327, 399 N.E.2d 1322, 35 Ill. Dec. 794 (1980). 

I. FINDINGS OF FACT

Petitioner, a 33-year-old production cleaner, was employed by Respondent Nestle to
empty dust collection totes, change water buckets, wipe down machines, sweep, mop, and drive 
the scrubber on the production room floors. Petitioner was hired by Respondent Nestle 11 years 
prior to her accident and continued to perform the same tasks when Nestle was purchased by 
Respondent Ferrara on January 1, 2018. 

On May 9, 2017, seven months prior to Ferrara’s purchase of Nestle, Petitioner was 
pressing down the handle on the mop bucket to wring out the mop when she felt immediate pain 
in her right wrist. She reported her injury to her supervisor and was advised to report to 
Concentra for evaluation. On May 10, 2017, Dr. Weaver diagnosed Petitioner with tendinitis and 
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a ganglion cyst of her right wrist dorsum. He provided anti-inflammatories and a wrist brace and 
returned Petitioner to work full duty. She returned to the clinic later that month with ongoing 
complaints of numbness and pain from her hand to her elbow and burning pain to her shoulder 
and was sent for physical therapy and restricted to light duty. 

Dr. Weaver referred Petitioner to Dr. Suchy, a Concentra orthopedist, in June 2017, but 
Dr. Suchy provided no additional treatment and found Petitioner capable of working full duty on 
June 27, 2017. Petitioner continued to work without restrictions or additional treatment until 
September 27, 2017, when she returned to Dr. Weaver with worsening symptoms. Dr. Weaver 
again referred her to Dr. Suchy, who aspirated the growing cyst, injected lidocaine, and 
suggested that excision of her ganglion cyst might be necessary if the injection was not 
successful in alleviating Petitioner’s complaints. When Petitioner complained that the injection 
aggravated her right wrist complaints and she developed generalized bilateral wrist and neck 
complaints, Dr. Suchy referred her to Dr. Barakat, a Concentra hand specialist, and Dr. Murtaza, 
a Concentra spine specialist. Neither doctor provided a diagnosis that adequately explained her 
symptoms, and both Respondents obtained §12 opinions.  

Dr. Tulipan examined Petitioner at Ferrara’s request on January 7, 2019. He diagnosed 
her with right extensor tenosynovitis and a ganglion cyst and concluded that both conditions 
could have been causally related to her repetitive work activities. He found her other complaints 
unrelated and recommended conservative treatment for her right wrist. 

Dr. Biafora examined Petitioner for Nestle on July 12, 2019. He agreed with Dr. Tulipan 
that Petitioner’s ganglion cyst could have been related to her work activities and opined that 
excision surgery might be necessary. 

Petitioner began treating with Dr. Fernandez on June 27, 2019. He recommended a right 
wrist arthroscopy for ganglion cyst excision and performed the excision on September 18, 2019. 
Dr. Fernandez noted a right wrist triangular fibrocartilage (TFC) tear and posterior interosseous 
nerve neuroma, which he also addressed during the surgery. Petitioner performed post-operative 
occupational therapy but continued to have generalized bilateral complaints. 

Nestle obtained a second §12 exam by Dr. Biafora on February 6, 2020. Dr. Biafora did 
not believe Petitioner’s current complaints were related to her work accident, found her at MMI, 
and returned her to work full duty. 

Petitioner’s complaints continued, and Dr. Fernandez ordered an updated EMG and MRI 
of the right wrist. He found evidence that the ganglion had recurred and there was a new TFC 
tear. The EMG revealed evidence of right cubital tunnel syndrome. Dr. Fernandez recommended 
repeat surgery to excise the ganglion and to repair the TFC tear. He also recommended a cubital 
tunnel release at the right elbow. 

Dr. Biafora provided a supplemental report on August 24, 2020, after reviewing the 
updated test results and Dr. Fernandez’s treatment recommendations. He opined that the 
recurrent ganglion was related to the May 9, 2017 work accident, but he found Petitioner’s 
cubital tunnel syndrome unrelated as it only recently became symptomatic. Dr. Biafora agreed 
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that excision surgery and all of the treatment for Petitioner’s right wrist thus far were reasonably 
required to cure or relieve Petitioner from the effects of her accidental injury. 

The Arbitrator found that Petitioner had failed to prove that there was an 
employer/employee relationship between her and Respondent Ferrara Candy on the date of 
accident; Ferrara was therefore not liable under the Act. The Arbitrator found that Petitioner 
sustained injuries to her right wrist consisting of tendinitis and a dorsal ganglion cyst in a 
compensable work accident on May 9, 2017 while employed by Nestle. However, he found that 
Petitioner had failed to prove that any condition of ill-being she suffered after June 27, 2017 was 
causally connected to her work accident, so all medical and lost time benefits incurred after that 
date were denied, including prospective medical care. No penalties or fees were awarded. The 
Commission views the evidence differently and finds that Petitioner’s current condition of ill- 
being, a right wrist ganglion cyst, is causally related to her May 9, 2017 work accident and 
awards benefits accordingly.   

II. CONCLUSIONS OF LAW

A. Causal Connection

Petitioner bears the burden of proving by a preponderance of the evidence all the 
elements of her claim. R&D Thiel v. Illinois Workers’ Comp. Comm’n, 398 Ill. App. 3d 858, 867 
(2010). Among the elements that Petitioner must establish is that her condition of ill-being is 
causally connected to her employment.  Elgin Bd. of Educ. U-46 v. Illinois Workers’ Comp. 
Comm’n, 409 Ill. App. 3d 943, 948 (2011). The work accident need not be the sole factor or even 
the primary factor of an injury, as long as it is a causative factor. Sisbro, Inc. v. Industrial 
Comm’n, 207 Ill. 2d 193, 205 (2003). If a claimant is in a certain condition before the accident, 
and that condition deteriorates after the accident, it is plainly inferable that the accident caused 
the deterioration. Schroeder v. Illinois Workers’ Comp. Comm’n, 2017 IL App (4th) 160192WC, 
⁋25.  

The Arbitrator found that Petitioner reached MMI with regard to her right wrist on June 
27, 2017, when Dr. Suchy found she could return to work regular duty. He declined to find that 
Petitioner’s ganglion cyst continued to require treatment, in part, due to Petitioner’s varied 
complaints of pain and weakness in both hands, arms, and shoulders and in her neck and low 
back. The Commission agrees that the treating and examining doctors were unable to reach a 
diagnosis that would explain all of Petitioner’s complaints. However, both treating physician, Dr. 
Fernandez, and Respondent Nestle’s examining physician, Dr. Biafora, agreed that Petitioner’s 
right wrist complaints at the time of arbitration were causally related to her work accident. 

Notwithstanding, the Commission acknowledges the gap in treatment between Dr. 
Suchy’s finding of MMI on June 27, 2017 and Petitioner’s return to Concentra for worsening 
symptoms on September 27, 2018.  The treatment gap does not, however, sever causal 
connection in this case.  In so concluding, the Commission notes Petitioner’s May 4, 2020 MRI 
documenting the recurrent cyst, Dr. Biafora’s supplemental report of August 24, 2020 in which 
he concluded that the recurrent ganglion evidenced in Petitioner’s MRI is causally related to her 
work accident,  and Dr. Fernandez’s opinion that the recurrent cyst is causally related.  
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Given the foregoing, the Commission concludes that Petitioner’s current condition of ill-
being with regard to her right wrist is causally related to her May 9, 2017 work accident.  

B. Temporary Total Disability

The Arbitrator found that Petitioner had reached MMI by June 27, 2017, prior to the time 
her doctors restricted her work. Therefore, he awarded no TTD.  Petitioner on review claims that 
Respondent Nestle had no defense to her claim for 5 and 4/7ths weeks of TTD from January 18, 
2020 to February 26, 2020 (when Dr. Biafora found that she could return to work full duty) and 
an additional 7 and 4/7ths weeks for the period from August 24, 2020 through October 15, 2020 
(when Dr. Biafora believed Petitioner should be restricted to 10 pounds lifting and Respondent 
failed to offer light duty). Because the Commission has concluded there is a causal connection 
between Petitioner’s work accident and her recurrent ganglion cyst, it finds Respondent Nestle 
liable for a total of 13 and 1/7th weeks of TTD. 

C. Medical Treatment Expenses

On review, Petitioner claims that Respondent Nestle is liable for $17,497.00, which is the 
amount of outstanding medical expenses billed by Dr. Fernandez, Petitioner’s current treating 
physician at Midwest Orthopaedics. The Commission has determined, based upon Dr. 
Fernandez’s and Dr. Biafora’s opinions. that Petitioner’s ganglion cyst is causally related to her 
work accident.  In so concluding, the Commission relies on those same doctors’ opinions that the 
treatment related to this cyst has been reasonable and necessary to cure the effects of her work 
accident on May 9, 2017. Pursuant to §8(a) and §8.2 of the Act, the Commission finds that 
Respondent Nestle is liable for the fee schedule amount for all treatment related to Petitioner’s 
ganglion cyst prior to the time of hearing.  

D. Prospective Medical Treatment

Dr. Fernandez has recommended that Petitioner undergo a second excision surgery of her 
recurrent ganglion cyst. Respondent Nestle’s §12 examiner, Dr. Biafora, agreed with this 
treatment plan in his supplemental report. The Commission finds these doctors’ opinions 
persuasive and orders Respondent Nestle to authorize and pay for the excision surgery 
recommended by Dr. Fernandez.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 16, 2020, is hereby modified as stated herein and otherwise affirmed 
and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay the 
outstanding Midwest Orthopaedics medical bill of $17,497.00 to Petitioner, as provided in §8(a) 
and §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
Petitioner temporary total disability benefits of $576.27 per week for 13 and 1/7th weeks, 
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commencing on January 18, 2020 through February 26, 2020 and from August 24, 2020 through 
October 15, 2020, as provided by §8(b) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall 
authorize and pay for the arthroscopic ganglion cyst excision surgery recommended by Dr. 
Fernandez, as provided in §8(a) and §8.2 of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury.  

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

Bond for removal of this cause to the Circuit Court by Respondent Nestle is hereby fixed 
at the sum of $23,340.00. The party commencing the proceedings for review in the Circuit Court 
shall file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 24, 2021
 /s/ Marc Parker 
Marc Parker 

mp/dak 
o-9/16/21
068 /s/ Barbara N. Flores 

Barbara N. Flores 

/s/ Christopher A. Harris 
Christopher A. Harris 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
CHAMPAIGN  

)  Reverse  
            

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify   None of the above 

 
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

 
Lawonda Rouser, 
 
 Petitioner, 
 
vs.        NO:  16 WC 039240  
                   
Springfield School Dist. 186, 
 
 Respondent. 
 

DECISION AND OPINION ON REVIEW 
 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties,  the Commission, after considering the issues of medical expenses, 
prospective medical treatment, and temporary total disability (“TTD”), and being advised of the 
facts and law, modifies the Decision of the Arbitrator as set forth below and otherwise affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The 
Commission further remands this case to the Arbitrator for further proceedings for a determination 
of a further amount of temporary total compensation or of compensation for permanent disability, 
if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill. Dec. 
794 (1980). 

 
The Commission affirms the Decision of the Arbitrator on the issues of medical expenses 

and prospective medical treatment. 
 
As it pertains to temporary total disability ("TTD"), the Commission affirms the 

Arbitrator’s Decision that Petitioner was temporarily totally disabled from September 21, 2017 
through December 13, 2018, but corrects that this is a period of 64-1/7 weeks. 
 

The Commission otherwise affirms and adopts the Decision of the Arbitrator. 
 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on November 15, 2019, is modified as stated herein, and otherwise affirmed and 
adopted. 
 

IT IS FURTHER ORDERED that Petitioner’s condition of ill-being regarding her right 
knee is causally related to the October 19, 2016, work accident.  
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IT IS FURTHER ORDERED that Respondent shall pay to Petitioner temporary total 
disability benefits of $253.00/week for 64-1/7 weeks, commencing September 21, 2017, through 
December 13, 2018, as provided in Section 8(b) of the Act. Respondent shall be given a credit for 
all temporary total disability benefits previously paid to Petitioner. 

IT IS FURTHER ORDERED that Respondent shall pay reasonable and necessary medical 
charges, as provided in Sections 8(a) and 8.2 of the Act.  

IT IS FURTHER ORDERED that Respondent shall authorize and pay for prospective 
medical treatment as recommended by Dr. El Bitar, as provided under Section 8(a) and 8.2 of the 
Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

The party commencing the proceedings for review in the Circuit Court shall file with the 
Commission a Notice of Intent to File for Review in Circuit Court. 

September 24, 2021
o: 9/7/21 _/s/ Thomas J. Tyrrell_____ 
TJT/ahs Thomas J. Tyrrell  
51 

_/s/ Maria E. Portela_____ 
Maria E. Portela 

_/s/ Kathryn A. Doerries___ 
Kathryn A. Doerries 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 12WC035112 
Case Name MERRITT, STEPHEN v. ANTHONY 

DORMAN, INDV. AND/OR DBA JDR 
INSTALLATIONS INC 

Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0488 
Number of Pages of Decision 16 
Decision Issued By Barbara Flores, Commissioner 

Petitioner Attorney Kenneth Wolfe 
Respondent Attorney Will Dimas 

          DATE FILED: 9/24/2021 

/s/Barbara Flores,Commissioner 
               Signature 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF DU PAGE )  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Stephen Merritt, 

Petitioner, 

vs. NO:  12 WC 35112 

Anthony Dorman, individually & d/b/a 
JDR Installations Inc., & IL State Treasurer, Ex-Officio 
Custodian of the Injured Workers’ Benefit Fund, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of jurisdiction, employment relationship, 
accident, and permanent partial disability, and being advised of the facts and law, affirms and 
adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof, with the 
changes made below. 

While affirming and adopting the Arbitration Decision, the Commission writes 
additionally on the issues of jurisdiction and employment relationship.   

In the “Conclusions of Law” section of the decision, the Arbitrator found that “…the 
Arbitrator lacks jurisdiction to make the determination whether there was an employee and 
employer relationship.”  The Commission ultimately agrees that there was no jurisdiction and, 
consequently, finds the remaining issues are rendered moot.  

Under the Illinois Workers’ Compensation Act (Act), jurisdiction extends to “persons 
whose employment is outside of the State of Illinois where the contract of hire is made within the 
State of Illinois.”  820 ILCS 305/1(b)(2) (West 2011).  A contract for hire arises where the last 
act necessary for its formation occurs.  Hunter Corp. v. Industrial Comm’n, 268 Ill. App. 3d 
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1079, 1083 (1994).  

Here, there is no credible evidence to support the proposition that the last act in the 
formation of the contract for hire in this case occurred in the State of Illinois.  Contrary to 
Petitioner’s assertions, the record fails to reveal any credible evidence of conditions precedent to 
the completion of a contract for hire occurring in Illinois that would be necessary to find proper 
jurisdiction in Illinois.  The Commission is not persuaded by Petitioner’s contentions that that he 
packed belongings sufficient for three months of work without having accepted a job offer from 
Mr. Dorman, or that Mr. Dorman, who had financial difficulty paying other employees, sent him 
a plane ticket for proposed work that Petitioner could have then rejected upon arriving in Illinois. 

Accordingly, the Commission finds that Petitioner has failed to establish jurisdiction in 
Illinois, and strikes the subsequent findings in the Arbitration Decision relating to 
employee/employer relationship as moot.  In all other respects, the Commission affirms and 
adopts the Decision of the Arbitrator.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 28, 2019, is hereby affirmed and adopted as changed herein. 

The bond requirement in Section 19(f)(2) of the Act is applicable only when “the 
Commission shall have entered an award for the payment of money.”  820 ILCS 305/19(f)(2).  
As there are no monies due and owing, there is no bond set by the Commission for the removal 
of this cause to the Circuit Court. The party commencing the proceedings for review in the 
Circuit Court shall file with the Commission a Notice of Intent to File for Review in Circuit 
Court. 

September 24, 2021 /s/Barbara N. Flores 

o: 9/16/21 
    Barbara N. Flores 

BNF/wde 
45  /s/Christopher A. Harris 

   Christopher A. Harris 

 /s/Marc Parker 
 Marc Parker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 15WC002942 
Case Name WINFREY, ELIZABETH v. PORTILLO 

RESTAURANT GOURP ETAL 
Consolidated Cases 16WC025921, 

17WC010057, 
15WC002943 

Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0489 
Number of Pages of Decision 16 
Decision Issued By Barbara Flores, Commissioner 

Petitioner Attorney Christopher Williams 
Respondent Attorney Daniel Swanson 

          DATE FILED: 9/24/2021 

/s/Barbara Flores,Commissioner 
               Signature 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Elizabeth K. Winfrey, 

Petitioner, 

vs. NO:  15 WC 2942 

Portillo Restaurant Group; Portillo’s Hot Dogs, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, temporary total disability and permanent disability, and being advised of the facts and 
law, reverses, in part, and affirms, in part, the Decision of the Arbitrator, which is attached hereto 
and made a part hereof.  

The decision of the Arbitrator delineates the facts of the case in detail.  As relevant to the 
issues on review, the Commission reverses the Arbitrator’s denial of accident and writes 
additionally to address the accident analysis.  

The “arising out of” component required to establish a compensable accident is primarily 
concerned with causal connection and is satisfied when a claimant has “shown that the injury had 
its origin in some risk connected with, or incidental to, the employment so as to create a causal 
connection between the employment and the accidental injury.  Sisbro, Inc. v. Industrial 
Comm’n, 207 Ill. 2d. 193, 203.  However, while it is recognized that Arbitrator’s ruling pre-dates 
relevant case law, the Commission must evaluate this case in light of a recent decision. 

In McAllister, the Illinois Supreme Court reversed the Commission’s determination that 
the claimant, a restaurant employee whose knee “popped” after kneeling to look for carrots at 
work, failed to show that his injury arose out of his employment.  McAllister v. Illinois Workers’ 
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Compensation Comm’n, 2020 IL 124828, ¶ 2.  Our supreme court found that the claimant’s knee 
injury “arose out of” an employment-related risk because the evidence established that at the 
time of the occurrence his injury was caused by one of the risks distinctly associated with his 
employment as a sous-chef.  Id. ¶ 47.  The court also observed that “that an employee who 
sustains an injury while rendering reasonably needed assistance to a coworker in furtherance of 
the employer’s business is considered to have suffered an injury arising out of and in the course 
of employment when the act performed is within the reasonable contemplation of what the 
employee may do in the service of the employer.”  Id. ¶ 48; see also id. ¶ 52.   

The McAllister court further held that Caterpillar Tractor v. Industrial Comm’n, 129 Ill. 
2d 52 (1989), prescribes the proper test for analyzing whether an injury “arises out of” a 
claimant’s employment when the claimant is injured performing job duties involving common 
bodily movements or routine “everyday activities.”  Id. ¶ 60.  The court overruled Adcock v. 
Illinois Workers’ Compensation Comm’n, 2015 IL App (2d) 130884WC and its progeny “to the 
extent that they find that injuries attributable to common bodily movements or routine everyday 
activities, such as bending, twisting, reaching, or standing up from a kneeling position, are not 
compensable unless a claimant can prove that he or she was exposed to a risk of injury from 
these common bodily movements or routine everyday activities to a greater extent than the 
general public.”  McAllister, 2020 IL 124828, ¶ 64.  That is, “[o]nce it is established that the 
injury is work related, Caterpillar Tractor does not require claimants to present additional 
evidence for work-related injuries that are caused by common bodily movements or everyday 
activities.” Id. 

Accordingly, a risk is distinctly associated with an employee’s employment if, at the time 
of the occurrence, the employee was performing (1) acts he or she was instructed to perform by 
the employer, (2) acts that he or she had a common-law or statutory duty to perform, or (3) acts 
that the employee might reasonably be expected to perform incident to his or her assigned duties.  
Id. ¶ 46 (citing Caterpillar Tractor, 129 Ill. 2d at 58).  

Here, Petitioner testified that on December 15, 2014 she was reaching overhead with her 
left hand to put up a soup label and her left shoulder pinched after which she felt another pinch in 
her left shoulder while performing work duties as a cashier, including taking orders, and reaching 
to hand customers change and pulling her arm back to her side.  These acts are clearly “within 
the reasonable contemplation of what the employee may do in the service of the employer.”  See 
McAllister, 2020 IL 124828, ¶ 48.  Thus, the Commission finds that Petitioner sustained an 
accident while performing an act Respondent might reasonably expect her to perform to fulfill 
her job duties. 

Accordingly, the Commission reverses the Arbitrator’s denial of accident under the 
analysis set forth in the McAllister decision, and finds accident by a preponderance of evidence 
in this case.  In all other respects, the Commission affirms and adopts the Decision of the 
Arbitrator. 

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner has proven an 
accident in this claim by a preponderance of evidence. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s rulings 
on all remaining issues in the Decision filed October 28, 2019 are affirmed and adopted.    

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under section 19(n) of the Act, if any.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The bond requirement in Section 19(f)(2) of the Act is applicable only when “the 
Commission shall have entered an award for the payment of money.”  820 ILCS 305/19(f)(2).  
As there are no monies due and owing, there is no bond set by the Commission for the removal 
of this cause to the Circuit Court. The party commencing the proceedings for review in the 
Circuit Court shall file with the Commission a Notice of Intent to File for Review in Circuit 
Court. 

September 24, 2021 /s/Barbara N. Flores 

o: 9/16/21 
    Barbara N. Flores 

BNF/wde 
45  /s/Christopher A. Harris 

   Christopher A. Harris 

 /s/Marc Parker 
 Marc Parker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 15WC002943 
Case Name WINFREY, ELIZABETH v. PORTILLO 

RESTAURANT GROUP ETAL 
Consolidated Cases 15WC002942 

16WC025921 
17WC010057 

Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0490 
Number of Pages of Decision 11 
Decision Issued By Barbara Flores, Commissioner 

Petitioner Attorney Christopher Williams 
Respondent Attorney Daniel Swanson 

          DATE FILED: 9/24/2021 

/s/Barbara Flores,Commissioner 
               Signature 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Elizabeth K. Winfrey, 

Petitioner, 

vs. NO:  15 WC 2943 

Portillo Restaurant Group; Portillo’s Hot Dogs, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, temporary total disability and permanent disability, and being advised of the facts and 
law, reverses, in part, and affirms, in part, the Decision of the Arbitrator, which is attached hereto 
and made a part hereof.  

The decision of the Arbitrator delineates the facts of the case in detail.  As relevant to the 
issues on review, the Commission reverses the Arbitrator’s denial of accident and writes 
additionally to address the accident analysis. 

The “arising out of” component required to establish a compensable accident is primarily 
concerned with causal connection and is satisfied when a claimant has “shown that the injury had 
its origin in some risk connected with, or incidental to, the employment so as to create a causal 
connection between the employment and the accidental injury.  Sisbro, Inc. v. Industrial 
Comm’n, 207 Ill. 2d. 193, 203.  However, while it is recognized that Arbitrator’s ruling pre-dates 
relevant case law, the Commission must evaluate this case in light of a recent decision. 

In McAllister, the Illinois Supreme Court reversed the Commission’s determination that 
the claimant, a restaurant employee whose knee “popped” after kneeling to look for carrots at 
work, failed to show that his injury arose out of his employment.  McAllister v. Illinois Workers’ 
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Compensation Comm’n, 2020 IL 124828, ¶ 2.  Our supreme court found that the claimant’s knee 
injury “arose out of” an employment-related risk because the evidence established that at the 
time of the occurrence his injury was caused by one of the risks distinctly associated with his 
employment as a sous-chef.  Id. ¶ 47.  The court also observed that “that an employee who 
sustains an injury while rendering reasonably needed assistance to a coworker in furtherance of 
the employer’s business is considered to have suffered an injury arising out of and in the course 
of employment when the act performed is within the reasonable contemplation of what the 
employee may do in the service of the employer.”  Id. ¶ 48; see also id. ¶ 52.   

The McAllister court further held that Caterpillar Tractor v. Industrial Comm’n, 129 Ill. 
2d 52 (1989), prescribes the proper test for analyzing whether an injury “arises out of” a 
claimant’s employment when the claimant is injured performing job duties involving common 
bodily movements or routine “everyday activities.”  Id. ¶ 60.  The court overruled Adcock v. 
Illinois Workers’ Compensation Comm’n, 2015 IL App (2d) 130884WC and its progeny “to the 
extent that they find that injuries attributable to common bodily movements or routine everyday 
activities, such as bending, twisting, reaching, or standing up from a kneeling position, are not 
compensable unless a claimant can prove that he or she was exposed to a risk of injury from 
these common bodily movements or routine everyday activities to a greater extent than the 
general public.”  McAllister, 2020 IL 124828, ¶ 64.  That is, “[o]nce it is established that the 
injury is work related, Caterpillar Tractor does not require claimants to present additional 
evidence for work-related injuries that are caused by common bodily movements or everyday 
activities.” Id. 

Accordingly, a risk is distinctly associated with an employee’s employment if, at the time 
of the occurrence, the employee was performing (1) acts he or she was instructed to perform by 
the employer, (2) acts that he or she had a common-law or statutory duty to perform, or (3) acts 
that the employee might reasonably be expected to perform incident to his or her assigned duties.  
Id. ¶ 46 (citing Caterpillar Tractor, 129 Ill. 2d at 58).  

Here, Petitioner testified that on January 4, 2015 she was “at the cash register and [her] 
shoulder and [her] left arm was hurting really, really bad and the pain was very uncontrollable.”  
She explained the activities that she was engaged in at the time: “writing the customer’s orders 
down on the bag, and [she] was taking the customer’s order and taking money back and forth.”  
These acts are clearly “within the reasonable contemplation of what the employee may do in the 
service of the employer.”  See McAllister, 2020 IL 124828, ¶ 48.  Thus, the Commission finds 
that Petitioner sustained an accident while performing an act Respondent might reasonably 
expect her to perform to fulfill her job duties. 

Accordingly, the Commission reverses the Arbitrator’s denial of accident under the 
analysis set forth in the McAllister decision, and finds accident by a preponderance of evidence 
in this case.  In all other respects, the Commission affirms and adopts the Decision of the 
Arbitrator. 

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner has proven an 
accident in this claim by a preponderance of evidence. 
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Arbitrator’s rulings 
on all remaining issues in the Decision filed October 28, 2019 are affirmed and adopted.    

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under section 19(n) of the Act, if any.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The bond requirement in Section 19(f)(2) of the Act is applicable only when “the 
Commission shall have entered an award for the payment of money.”  820 ILCS 305/19(f)(2).  
As there are no monies due and owing, there is no bond set by the Commission for the removal 
of this cause to the Circuit Court. The party commencing the proceedings for review in the 
Circuit Court shall file with the Commission a Notice of Intent to File for Review in Circuit 
Court. 

September 24, 2021 /s/Barbara N. Flores 

o: 9/16/21 
    Barbara N. Flores 

BNF/wde 
45  /s/Christopher A. Harris 

   Christopher A. Harris 

 /s/Marc Parker 
 Marc Parker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 16WC025921 
Case Name WINFREY, ELIZABETH v. PORTILLOS 
Consolidated Cases 15WC002942 

15WC002943 
17WC010057 

Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0491 
Number of Pages of Decision 13 
Decision Issued By Barbara Flores, Commissioner 

Petitioner Attorney Christopher Williams 
Respondent Attorney Daniel Swanson 

          DATE FILED: 9/24/2021 

/s/Barbara Flores,Commissioner 
               Signature 



STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Elizabeth Winfrey, 

Petitioner, 

vs. NO:  16 WC 25921 

Portillos, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, causal connection, medical 
expenses, temporary total disability and permanent disability, and being advised of the facts and 
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof, with the changes made below.  

The decision of the Arbitrator delineates the facts of the case in detail.  As relevant to the 
issues on review, the Commission writes additionally to address the accident analysis. 

The “arising out of” component required to establish a compensable accident is primarily 
concerned with causal connection and is satisfied when a claimant has “shown that the injury had 
its origin in some risk connected with, or incidental to, the employment so as to create a causal 
connection between the employment and the accidental injury.  Sisbro, Inc. v. Industrial 
Comm’n, 207 Ill. 2d. 193, 203.  However, while it is recognized that Arbitrator’s ruling pre-dates 
relevant case law, the Commission must evaluate this case in light of a recent decision. 

In McAllister, the Illinois Supreme Court reversed the Commission’s determination that 
the claimant, a restaurant employee whose knee “popped” after kneeling to look for carrots at 
work, failed to show that his injury arose out of his employment.  McAllister v. Illinois Workers’ 
Compensation Comm’n, 2020 IL 124828, ¶ 2.  Our supreme court found that the claimant’s knee 
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injury “arose out of” an employment-related risk because the evidence established that at the 
time of the occurrence his injury was caused by one of the risks distinctly associated with his 
employment as a sous-chef.  Id. ¶ 47.  The court also observed that “that an employee who 
sustains an injury while rendering reasonably needed assistance to a coworker in furtherance of 
the employer’s business is considered to have suffered an injury arising out of and in the course 
of employment when the act performed is within the reasonable contemplation of what the 
employee may do in the service of the employer.”  Id. ¶ 48; see also id. ¶ 52.   

The McAllister court further held that Caterpillar Tractor v. Industrial Comm’n, 129 Ill. 
2d 52 (1989), prescribes the proper test for analyzing whether an injury “arises out of” a 
claimant’s employment when the claimant is injured performing job duties involving common 
bodily movements or routine “everyday activities.”  Id. ¶ 60.  The court overruled Adcock v. 
Illinois Workers’ Compensation Comm’n, 2015 IL App (2d) 130884WC and its progeny “to the 
extent that they find that injuries attributable to common bodily movements or routine everyday 
activities, such as bending, twisting, reaching, or standing up from a kneeling position, are not 
compensable unless a claimant can prove that he or she was exposed to a risk of injury from 
these common bodily movements or routine everyday activities to a greater extent than the 
general public.”  McAllister, 2020 IL 124828, ¶ 64.  That is, “[o]nce it is established that the 
injury is work related, Caterpillar Tractor does not require claimants to present additional 
evidence for work-related injuries that are caused by common bodily movements or everyday 
activities.” Id. 

Accordingly, a risk is distinctly associated with an employee’s employment if, at the time 
of the occurrence, the employee was performing (1) acts he or she was instructed to perform by 
the employer, (2) acts that he or she had a common-law or statutory duty to perform, or (3) acts 
that the employee might reasonably be expected to perform incident to his or her assigned duties.  
Id. ¶ 46 (citing Caterpillar Tractor, 129 Ill. 2d at 58).  

Here, Petitioner alleged a work accident occurring on June 22, 2016.  She explained that 
she was “standing on the ladder and putting up the soup label.  And as [she] was reaching 
overhead, [she] felt her shoulder like -- it felt like a piece of chalk had cracked.”  This act is 
“within the reasonable contemplation of what the employee may do in the service of the 
employer.”  See McAllister, 2020 IL 124828, ¶ 48.   

However, as noted by the Arbitrator the totality of evidence undermines Petitioner’s 
allegation that this alleged accident occurred as claimed.  The record contains varying reports of 
dates of injury spanning over a six-week period.  Accordingly, the Commission finds that 
Petitioner has failed to establish that she sustained an accident traceable to a specific date in this 
claim.  See International Harvester Co. v. Industrial Comm’n, 56 Ill.2d 84, 89 (1973). 

With the above clarifications, the Commission affirms the Arbitrator’s denial of accident.  
In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the  
Arbitrator filed October 28, 2019 is hereby affirmed and adopted, but changed with respect to the 
accident analysis. 
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IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under section 19(n) of the Act, if any.   

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

The bond requirement in Section 19(f)(2) of the Act is applicable only when “the 
Commission shall have entered an award for the payment of money.”  820 ILCS 305/19(f)(2). 
As there are no monies due and owing, there is no bond set by the Commission for the removal 
of this cause to the Circuit Court. The party commencing the proceedings for review in the 
Circuit Court shall file with the Commission a Notice of Intent to File for Review in Circuit 
Court. 

September 24, 2021 /s/Barbara N. Flores 

o: 9/16/21 
    Barbara N. Flores 

BNF/wde 
45  /s/Christopher A. Harris 

   Christopher A. Harris 

 /s/Marc Parker 
 Marc Parker 
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Case Number 17WC010057 
Case Name WINFREY, ELIZABETH v. PORTILLO'S 
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16WC025921 

Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0492 
Number of Pages of Decision 15 
Decision Issued By Barbara Flores, Commissioner 
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Respondent Attorney Stuart Pellish 
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/s/Barbara Flores,Commissioner 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Elizabeth Winfrey, 

Petitioner, 

vs. NO:  17 WC 10057 

Portillos, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to 
all parties, the Commission, after considering the issues of accident, temporary total disability, 
causal connection, permanent partial disability, medical expenses and being advised of the facts 
and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a 
part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed October 28, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the 
sum of $6,500.00.  The party commencing the proceedings for review in the Circuit Court shall 
file with the Commission a Notice of Intent to File for Review in Circuit Court. 

September 24, 2021 /s/ Barbara N. Flores 
Barbara N. Flores 

o09/16/21 
BNF/ma 
045 /s/Christopher A. Harris 

Christopher A. Harris 

            /s/ Marc Parker 
Marc Parker 
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Case Name GREER, MARK v. CHESTER MENTAL 

HEALTH CENTER 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review under 19(b) 

Remanded Arbitration 
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Number of Pages of Decision 14 
Decision Issued By Stephen Mathis, Commissioner 

Petitioner Attorney Jason Coffey 
Respondent Attorney Aaron Wright 

          DATE FILED: 9/24/2021 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF MADISON )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Mark Greer, 

Petitioner, 

vs. NO.  19WC 26236 

State of Illinois Chester Mental Health Center, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19b having been filed by the Respondent herein 
and notice given to all parties, the Commission, after considering the issues of prospective 
medical care, causal connection and temporary disability, and being advised of the facts and law, 
affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part 
hereof.  The Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 Ill.2d 327, 399 
N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 24, 2020 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, this Decision and Opinion on Review of a claim against 
the State of Illinois is not subject to judicial review. 

September 24, 2021
/s/Stephen J. Mathis 

SJM/sj Stephen J. Mathis 
o-08/25/2021
44

/s/ Deborah J. Baker 
Deborah J. Baker 

/s/ Deborah L. Simpson 
Deborah L. Simpson 
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Case Number 17WC023156 
Case Name ELLIS, KELLIE v. MENARD C.C. 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0494 
Number of Pages of Decision 17 
Decision Issued By Stephen Mathis, Commissioner 

Petitioner Attorney Thomas Rich 
Respondent Attorney Kenton Owens 

          DATE FILED: 9/24/2021 

/s/Stephen Mathis,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) 
SS. 

 Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILLIAMSON )  Reverse  Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Kellie Ellis 

Petitioner, 

vs. NO. 17WC 23156 

State of Illinois Menard Correctional Center, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petitions for Review having been filed by both parties herein and proper notice 
given, the Commission, after considering the issues of accident, benefit rates, wage calculations, 
medical expenses, causal connection, prospective medical care, notice, permanent disability, and 
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 28, 2021 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

21IWCC0494



17 WC 23156 
Page 2 

Pursuant to §19(f)(1) of the Act, this Decision and Opinion on Review of a claim against 
the State of Illinois is not subject to judicial review. 

September 24, 2021
/s/Stephen J. Mathis 

SJM/sj Stephen J. Mathis 
o-8/25/2021
44

/s/Deborah Simpson 
Deborah Simpson 

/s/ Marc Parker 
  Marc Parker 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 16WC029706 
Case Name LOPEZ, VANESSA v. STATE OF IL 

DEPT OF HUMAN SVCS 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0495 
Number of Pages of Decision 15 
Decision Issued By Deborah Simpson, Commissioner 

Petitioner Attorney Richard Victor 
Respondent Attorney Dan Kallio 

          DATE FILED: 9/24/2021 

/s/Deborah Simpson,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF KANE )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Vanessa Lopez, 
Petitioner, 

vs. NO:  16 WC 29706 

State of Illinois Dept. of Human Services, 
Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Petitioner herein and notice given to all 
parties, the Commission, after considering the issues of accident, notice, medical, temporary disability 
and permanent disability and being advised of the facts and law, affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator 
filed July 27, 2020, is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have credit for 
all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to judicial 
review. Therefore, no appeal bond is set in this case. 

September 24, 2021 /s/Deborah L. Simpson 

o9/15/21 
Deborah L. Simpson 

DLS/rm 
046 

            /s/Stephen J. Mathis 
Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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DECISION SIGNATURE PAGE 

Case Number 11WC016404 
Case Name STARCEVIC, GARY v. ILLINOIS 

DEPARTMENT OF NATURAL 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0496 
Number of Pages of Decision 16 
Decision Issued By Maria Portela, Commissioner 

Petitioner Attorney Tyler Berberich 
Respondent Attorney Joseph Blewitt 

          DATE FILED: 9/24/2021 

/s/Maria Portela,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Gary Starcevic, 

Petitioner, 

vs. NO:  11 WC 016404 

Illinois Department of Natural Resources, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of maintenance period awarded and 
being advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is 
attached hereto and made a part hereof.   

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed November 18, 2019 is hereby affirmed and adopted. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to 
Petitioner interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have 
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental 
injury. 
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Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

September 24, 2021 _/s/  Maria E. Portela_______ 
o092121 
MEP/ypv 
049             _/s/  Thomas J. Tyrrell____ 

_/s/  Kathryn A. Doerries______ 
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ILLINOIS WORKERS’ COMPENSATION COMMISSION 

DECISION SIGNATURE PAGE 

Case Number 13WC007632 
Case Name TATE, KATHLEEN v. DEPT OF CHILDREN 

& FAMILY SERVICES 
Consolidated Cases No Consolidated Cases 
Proceeding Type Petition for Review under 19(b 

REMANDED ARBITRATION 
Decision Type Commission Decision 
Commission Decision Number 21IWCC0497 
Number of Pages of Decision 18 
Decision Issued By Christopher Harris, Commissioner 

Petitioner Attorney Patrick Shifley 
Respondent Attorney Danielle Curtiss 

          DATE FILED: 9/27/2021 

/s/Christopher Harris,Commissioner 
               Signature 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

KATHLEEN TATE, 

Petitioner, 

vs. NO:  13 WC 7632 

STATE OF ILLINOIS, 
DEPARTMENT OF CHILDREN 
& FAMILY SERVICES, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
medical expenses, temporary total disability (TTD), prospective medical treatment, and penalties, 
and being advised of the facts and law, affirms and adopts, but clarifies and corrects the Decision 
of the Arbitrator, which is attached hereto and made a part hereof. The Commission further 
remands this case to the Arbitrator for further proceedings for a determination of a further amount 
of temporary total compensation or of compensation for permanent disability, if any, pursuant to 
Thomas v. Industrial Commission, 78 Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

The Commission writes to correct the scrivener’s error contained within the findings 
section of the Decision of the Arbitrator. The Arbitrator noted that the Petitioner “did not” sustain 
an accident that arose out of and in the course of her employment. However, under the conclusions 
of law section, the Arbitrator noted that the Petitioner was “hit in the head by a ceiling tile…” and 
that it was “accepted as true that a ceiling tile hit her in the head….” The Arbitrator then stated 
that the Petitioner sustained “cervical, lumbar, thoracic strains, and contusions as a result of the 
work accident” and placed Petitioner at maximum medical improvement on May 27, 2014. 
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Furthermore, the Respondent stipulated that Petitioner sustained an accident arising out of and in 
the course of her employment. Therefore, the Commission clarifies the findings section to indicate 
that Petitioner “did” sustain an accident that arouse of and in the course of her employment.  

The Commission also corrects the clerical error contained within the order section of the 
Decision of the Arbitrator. The Arbitrator correctly awarded TTD benefits from February 14, 2013 
through May 27, 2014. The duration of the disability, however, is incorrectly listed as 70 and 6/7 
weeks instead of 66 and 6/7 weeks. Therefore, the Commission corrects the clerical error contained 
within the order section to reflect that Petitioner is entitled to TTD benefits for 66 and 6/7 weeks.  

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed December 2, 2020 is hereby affirmed and adopted but clarified and corrected as 
stated above. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

Pursuant to §19(f)(1) of the Act, claims against the State of Illinois are not subject to 
judicial review. Therefore, no appeal bond is set in this case. 

September 27, 2021
Christopher A. Harris 

CAH/tdm Christopher A. Harris 
O: 9/16/21 
052 

            Barbara N. Flores 
Barbara N. Flores 

Marc Parker 
Marc Parker  
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF 
SANGAMON 

)  Reverse        Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify (down)  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

James Campbell, 

Petitioner, 

vs. NO:  19 WC 26865 

ADM, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19b having been filed by the Respondent herein and 
notice given to all parties, the Commission, after considering the issues of causal connection, 
medical expenses, prospective medical care, and temporary total disability, and being advised of 
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms 
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof.  The 
Commission further remands this case to the Arbitrator for further proceedings for a 
determination of a further amount of temporary total compensation or of compensation for 
permanent disability, if any, pursuant to Thomas v. Industrial Comm’n, 78 Ill.2d 327 (1980).   

The Arbitrator’s decision delineates the facts of the case in detail.  As relevant to the 
issues on review, the Commission modifies the decision and writes additionally to address causal 
connection, temporary total disability, medical expenses, and prospective medical treatment. 

A. Causal Connection

The Arbitrator found causal connection to Petitioner’s current lumbar condition of ill- 
being.  In so doing, the Arbitrator found Petitioner to be credible, and also found the testimony of 
treating surgeon, Dr. Rahman, to be more persuasive than that of Dr. Zelby.  The Arbitrator 
noted that the majority of Petitioner’s testimony was corroborated by Respondent’s witness, Mr. 
Howard, who was Petitioner’s supervisor.  The Arbitrator noted concern regarding the lack of 
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consistent back complaints throughout Petitioner’s treatment, but relied on the January 22, 2019 
medical record, which stated that although Petitioner’s back was doing better, he had not done 
much to test it out, so he was unsure if he could do his full job.  The Arbitrator found that this 
matched Petitioner’s testimony that his back pain was manageable until he returned to full duty.  
The Arbitrator further noted that Dr. Rahman causally connected Petitioner’s need for surgery to 
the January 17, 2019 accident.  Accordingly, the Arbitrator found causal connection to 
Petitioner’s current low back condition.  Upon close review of the record as a whole, the 
Commission modifies the Arbitrator’s causal connection ruling.   

While Respondent’s witness, Mr. Howard, corroborated the mechanism of Petitioner’s 
January 17, 2019 injury, he did not corroborate Petitioner’s testimony regarding his subsequent 
ongoing back condition.  Petitioner testified that he did not treat for his back from February 
through July of 2019 because he was taking muscle relaxers and was only performing restricted 
job duties that did not inconvenience his back.  The medical records reveal that Petitioner was 
immediately returned to full duty after the accident and not placed off work for any back 
complaints until August 14, 2019.  A February 12, 2019 record indicates Petitioner was still 
working full duty, and did not have any back complaints at that time.  An April 5, 2019 record 
reveals that Petitioner was also still performing duties such as throwing hoses, which contradicts 
his testimony that he was only performing restricted work, or duties at that time that did not 
inconvenience his back.  The Commission does not find this evidence to support Petitioner’s 
testimony. 

Even considering Petitioner’s right knee injury treatment and limitations, the evidence 
establishes that Petitioner worked full duty after the accident for nearly six weeks until February 
26, 2019 and he again worked full duty from July 8, 2019 through August 14, 2019 with no need 
for medical treatment or recommended surgical intervention to address his low back.  Petitioner 
was still performing duties requiring bending, kneeling, crawling and maneuvering a power-
washer.  Instead, the record suggests that Petitioner’s decrease in, or lack of, complaints was due 
to improvement in his lumbar condition that had reached maximum medical improvement.  
Petitioner’s testimony that his back pain was manageable until returning to full duty is 
inconsistent with the evidence.   

Moreover, the evidence as a whole does not support Dr. Rahman’s conclusion that 
Petitioner’s back condition was remained causally related to the accident.  An August 1, 2019 St. 
Mary’s emergency room record suggests that an intervening accident occurred, breaking the 
chain of causation between the January 17, 2019 accident and Petitioner’s current back condition 
and need for surgery.  This is supported by medical records and the deposition testimony of 
Petitioner’s own treating physician, Dr. Rahman.   

The record reveals two incidents affecting Petitioner’s lumbar spine while employed by 
Respondent.  The first was the accident occurring on January 17, 2019, wherein Petitioner was 
diagnosed with pelvic and low back contusions with no tenderness, was prescribed 
Tylenol/Ibuprofen, and subsequently had back complaints until January 25, 2019.  He sought no 
further medical care thereafter, even while working full duty.  The second, and intervening, 
event1 occurred on August 1, 2019, wherein Petitioner suffered sharp lumbar pain with 

1 No application for adjustment of claim was filed as a result of this incident at work. 
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tenderness.  Diagnostic tests revealed bilateral pars fractures with grade 1 spondylolisthesis at 
L5-S1 and moderate bilateral neuroforaminal stenosis at L5-S1 secondary to a disc bulge.  This 
occurrence led to new ordered back treatment including therapy and neurosurgery, neither of 
which had been recommended as a result of the January 17, 2019 accident at work and which 
now prevented Petitioner from working full duty. 

Every natural consequence that flows from an injury that arose out of and in the course of 
the claimant’s employment is compensable unless caused by an independent intervening 
accident that breaks the chain of causation between a work-related injury and an ensuing 
disability or injury.  Vogel v. Industrial Comm’n, 354 Ill. App. 3d 780, 786 (2005).  The 
determinant issue is whether the injury of January 17, 2019 played a “causative role” in the 
Petitioner’s current condition.  See Teska v. Industrial Comm’n, 266 Ill. App. 3d 740, 742 
(1994).  The Commission concludes that it did not and finds that the intervening event on August 
1, 2019 severs causal connection between Petitioner’s current low back condition of ill-being and 
the January 17, 2019 accident at work.   

The August 1, 2019 incident caused a permanent change in Petitioner’s condition of ill-
being.  The record reflects that Petitioner observed a noticeable increase in pain compared to his 
post-January 17, 2019 condition, which extended beyond left lumbar pain to bilateral lumbar 
pain.  Also subsequent to August 1, 2019, Petitioner was referred for physical therapy and 
neurosurgery, neither of which were necessary nor prevented Petitioner from working full duty 
after the January 17, 2019 accident at work.   

Moreover, while Dr. Rahman found causal connection to the January 17, 2019 accident, 
he admitted that his causal connection opinion would change if he learned that Petitioner’s back 
pain subsided five days after the accident and did not become problematic again until he began 
treating with Dr. Rahman.  Since medical records reveal Petitioner had no back complaints after 
January 25, 2019 until the August 1, 2019 incident, and Dr. Rahman did not have the benefit of 
reviewing all of Petitioner’s medical records, the Commission is not persuaded by Dr. Rahman’s 
causation opinion, which would change per his testimony.   

Based on the totality of evidence, the Commission finds although Petitioner suffered a 
compensable accident on January 17, 2019, the intervening event on August 1, 2019 permanently 
worsened and changed the nature of his lumbar condition leading to a surgical recommendation 
thereby breaking the chain of causation.  Thus, the Commission modifies the Arbitrator’s causal 
connection ruling, finding that Petitioner’s accident-related lumbar condition resolved by 
January 25, 2019, and that his current condition of ill-being is not causally connected to the 
January 17, 2019 accident. 

B. Medical Expenses

Having modified causal connection, the Commission also modifies the award for medical 
expenses accordingly.  The Commission awards medical expenses for all back-related treatment 
from January 17, 2019 through January 25, 2019. 
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C. Prospective Medical Care

In accordance with the modification of causal connection, the Commission also vacates 
the Arbitrator’s award for prospective surgery recommended by Dr. Rahman, as Respondent’s 
liability for Petitioner’s January 17, 2019 accident terminated on January 25, 2019, before any 
surgical intervention was contemplated.   

D. Temporary Total Disability

Also, in accordance with the modification of causal connection the Commission vacates 
the Arbitrator’s award of temporary total disability benefits, as no related temporary disability 
benefits accrued between the date of accident and January 25, 2019.  

In all other respects, the Commission affirms and adopts the Decision of the Arbitrator. 

IT IS THEREFORE FOUND BY THE COMMISSION that Petitioner’s current condition 
of ill-being is not causally related to the accident in question, and that causal connection to 
Petitioner’s work-related lumbar condition terminated as of January 25, 2019.  

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner is entitled to all 
reasonable and necessary medical expenses related to his lumbar condition through January 25, 
2019, pursuant to §8(a) and §8.2 of the Act. 

IT IS FURTHER FOUND BY THE COMMISSION that Respondent is not liable for the 
prospective surgery recommended by Dr. Rahman.  

IT IS FURTHER FOUND BY THE COMMISSION that Petitioner is not entitled to any 
temporary total disability benefits in relation to his work-related lumbar injury.  

IT IS THEREFORE ORDERED BY THE COMMISSION that this case be remanded to 
the Arbitrator for further proceedings consistent with this Decision. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed on April 30, 2021 is hereby affirmed as modified herein. 
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The bond requirement in Section 19(f)(2) of the Act is applicable only when “the 
Commission shall have entered an award for the payment of money.”  820 ILCS 305/19(f)(2).  
As there are no monies due and owing, there is no bond set by the Commission for the removal 
of this cause to the Circuit Court. The party commencing the proceedings for review in the 
Circuit Court shall file with the Commission a Notice of Intent to File for Review in Circuit 
Court. 

September 27, 2021 /s/Barbara N. Flores 
o: 9/16/21    Barbara N. Flores 
BNF/wde 
45 

/s/Christopher A. Harris 
   Christopher A. Harris 

/s/Marc Parker 
   Marc Parker 
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STATE OF ILLINOIS )  Injured Workers’ Benefit Fund (§4(d)) 
)SS.  Rate Adjustment Fund (§8(g)) 

COUNTY OF SANGAMON )  Second Injury Fund (§8(e)18) 
 None of the above 

ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 

ARBITRATION DECISION 
19(b) 

James Campbell Case # 19 WC 026865 
Employee/Petitioner 
 

v. Consolidated cases:  
 

ADM 
Employer/Respondent 

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each 
party.  The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of 
Springfield, on March 15, 2021  After reviewing all of the evidence presented, the Arbitrator hereby makes 
findings on the disputed issues checked below, and attaches those findings to this document. 

DISPUTED ISSUES 

A.  Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational  
 Diseases Act? 

 

B.  Was there an employee-employer relationship? 
C.  Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent? 
 

D.  What was the date of the accident? 
E.  Was timely notice of the accident given to Respondent? 
F.  Is Petitioner's current condition of ill-being causally related to the injury? 
G.  What were Petitioner's earnings? 
H.  What was Petitioner's age at the time of the accident? 
I.  What was Petitioner's marital status at the time of the accident? 
J.  Were the medical services that were provided to Petitioner reasonable and necessary?  Has Respondent 

 paid all appropriate charges for all reasonable and necessary medical services? 
 

K.  Is Petitioner entitled to any prospective medical care? 
L.  What temporary benefits are in dispute?  

 TPD   Maintenance  TTD 
 

M.  Should penalties or fees be imposed upon Respondent? 
N.  Is Respondent due any credit? 
O.  Other     
ICArbDec19(b)  2/10    100 W. Randolph Street  #8-200  Chicago, IL 60601  312/814-6611     Toll-free 866/352-3033      Web site:  www.iwcc.il.gov 
Downstate offices:  Collinsville 618/346-3450    Peoria 309/671-3019    Rockford 815/987-7292    Springfield 217/785-7084   

21IWCC0498



FINDINGS 

On the date of accident, January 17, 2019, Respondent was operating under and subject to the provisions of 
the Act.  

On this date, an employee-employer relationship did exist between Petitioner and Respondent.   

On this date, Petitioner did sustain an accident that arose out of and in the course of employment. 

Timely notice of this accident was given to Respondent. 

Petitioner's current condition of ill-being is causally related to the accident.

On the date of accident, Petitioner was 49 years of age, married with 0 dependent children. 

Petitioner has not received all reasonable and necessary medical services. 

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical 
services.  

ORDER 

Respondent shall authorize and pay for prospective medical treatment including, but not limited to, the 
proposed surgical procedure by Dr. Rahman. 

The respondent shall pay Petitioner 79.57 weeks of TTD at the rate of $455.93 subject to the credit of 
payments already made, and those of their short term, long term disability programs. 

In no instance shall this award be a bar to subsequent hearing and determination of an additional 
amount of medical benefits or compensation for a temporary or permanent disability, if any. 

RULES REGARDING APPEALS  Unless a party files a Petition for Review within 30 days after receipt of this 
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the 
decision of the Commission.   

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the Notice 
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; 
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not 
accrue.   

Edward Lee 
Signature of Arbitrator 

ICArbDec19(b) APRIL 30, 2021
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Findings of Fact 

James Campbell, Petitioner, is a 49 year old who worked at the wash bay with ADM, Respondent, 
in 2019 and worked with Respondent since December of 2018.  (Trans. Pg. 7-8, 9) The Petitioner 
testified that his job required him to clean out semi tank size tanks that had been filled with oil and 
chocolate.  (Trans. pg. 8) 

The Petitioner testified that on January 17, 2019, he was going down into a tank to check if it was 
clean.  He used a towel to not leave footprints. As he was getting onto the ladder to get out of the 
tank, the ladder swung in and he fell backwards landing on his back and injuring his leg and back. 
(Trans. pg. 10-12) He felt a little pain and Kevin, his supervisor, was present at the accident. 
(Trans. pg. 12) (Respondent did not dispute accident) 

The January 17, 2019, occupational visit at HSHS Occupational Health documented a January 17, 
2019, accident that had the Petitioner falling off a ladder and falling into a tank, approximately 3-
4 feet.  The Petitioner reported pain in his lower leg and left lower back pain.  The diagnosis at 
that time was of a sprain of unspecified collateral ligament of the right knee, and contusion of the 
lower back.   The Petitioner was given a regular duty release at that time.  (PX-1) 

A follow-up exam occurred on January 22, 2019.  The Petitioner reported right knee stiffness but 
improvement and improvement to his back but Petitioner was not sure if he could do his full job. 
Petitioner was ordered to have an x-ray on his knee and perform regular duty work.  (PX-1) 

On January 25, 2019, the Petitioner reported his knee was still feeling better but it would become 
sore at 2-3 hours of work.  No other complaints reported at that time.  Under the chief compliant 
section of the report low back pain was still listed. 

On February 12, 2019, the Petitioner reported he was doing his regular job and working through 
the pain.  The MRI results were reviewed at that time with a noted Grade 1 partial tear of the 
medial collateral ligaments.  Small joint effusion.  Mild partial thickness tear of the tibial insertion 
of the ACL.  A referral order was then made to Dr. Sams for February 26, 2019.  (PX-1) 

On February 26, 2019, the Petitioner saw Dr. Sams for an evaluation of right knee pain.  The 
Petitioner denied prior knee complaints and described his pain as starting from his fall at work. 
Dr. Sams opined that Petitioner’s right knee injury was consistent with a medial meniscus tear. 
Two weeks of physical therapy were recommended and restrictions of avoiding ladders.  If no 
progress was made, then Dr. Sams would consider a knee arthroscopy with partial meniscectomy. 
(PX-2) 
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On April 5, 2019, the Petitioner reported he was working with restrictions but continued to have 
complaints of sharp stabbing pain in the medial aspect of his knee.  It was causing difficulty at 
work and he was unable to work out as well.  Dr. Sams recommended surgery at that time and 
recorded that Petitioner’s injury exacerbated his knee. (PX-2) 

On May 1, 2019, the Petitioner underwent a right knee arthroscopy w/ partial medial 
meniscectomy.  (PX-2) 

On May 17, 2019, the Petitioner returned for a post-operative visit with some improvement noted. 
Petitioner was then released to light duty office work at that time. (PX-2) 

A follow up exam took place July 2, 2019, the Petitioner reported that he was doing very well with 
no pain reported.  He was released to return on an as needed basis with no restrictions as of July 
8, 2019. (PX-2) 

On August 1, 2019, the Petitioner reported to St. Mary’s Emergency room with lower back pain, 
while trying to bend and connect machinery at work.  Petitioner reported stabbing pain in his back 
at ADM.  X-rays were taken that found grade 1 anterolisthesis at L5 on S1.  (PX-4) 

On August 16, 2019, the Petitioner reported to PA Phillippe Shills that he had injured his back on 
August 1.  He was there for a referral for neurosurgery.  He was given light duty restrictions on 
August 14 - August 21, 2019 with a return to work on August 22nd. 

The Petitioner returned to Dr. Sam’s on August 30, 2019, with right knee pain.  The Petitioner 
described pain in his knee for the past 3-4 weeks, especially with squatting.  He was prescribed 
anti-inflammatory and again released with no restrictions placed. (PX-3) 

That same day, August 30, 2019, Petitioner reported to Dr. Atluri, a primary care physician, with 
reported back pain and right knee pain.  The Petitioner described the January accident and that he 
was having a hard time performing his job.  He set up an appointment with a neurosurgeon the 
following week.  He was given light duty restrictions of no repetitive lifting, bending, crawling, 
and no steps.  (PX-3) 

On September 3, 2019, the Petitioner saw Dr. Mohammed Rahman, a neurosurgeon, it was 
recorded the Petitioner was there for low back pain and that his pain started after a work injury. 
The x-rays reviewed showed a L5 pars fracture with spondylolisthesis at L5-S1.  Dr. Rahman 
recommend obtaining a CT scan of the lumbar spine and an MRI of the Lumbar Spine.  (PX-5) 

The Petitioner returned on October 8, 2019, upon reviewing the lumbar CT and MRI, Dr. Rahman 
recommended a L5-S1 Decompressive Lumbar Laminectormy with transforminal Lumbar 
Interbody Fusion.  (PX-5) 
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The Petitioner testified that he has been off work and on disability since October of 2019 to the 
date of the trial.  (Trans. pg. 28) 

Dr. Rahman was deposed on February 13th, 2020.  During the deposition, he reviewed the two 
dates of treatment and the diagnostic studies he ordered.  Dr. Rahman identified what he opined 
was a chronic L5 pars fracture.  (PX-6 pg. 7)  Dr. Rahman noted that this fracture was identified 
in a 2016 CT taken before the accident in question.  The reason the CT was taken in 2016 was not 
due to back pain but due to Petitioner’s stomach issues.  (PX-6 pg. 8)  Dr. Rahman was given a 
lengthy hypothetical that dictated Petitioner injuring his back in January of 2019 when he fell off 
a ladder.  Petitioner’s pain persisted throughout but only grew worse when he returned to work 
full duty after his knee surgery and was released from care.   Based upon the hypothetical facts, 
the Doctor opined that the Petitioner’s January injury was an exacerbating and aggravating factor 
to his condition resulting in a need for surgery.  (PX-6 pg. 11-14) 

A records review by a Dr. Zelby was performed on August 8th, 2020. The medical history was 
reviewed.  Based upon Petitioner’s chronic findings on his diagnostic studies, it was Dr. Zelby’s 
opinion that Petitioner’s condition was chronic in nature.  Petitioner did not consistently complain 
of his back issues and the August manifestation was simply a manifestation of Petitioner’s chronic 
and degenerative back condition, not related to the January accident date.  Dr. Zelby did agree that 
surgical intervention could be appropriate in this claim but not related to the work injury described. 

In addressing why Petitioner did not continue to treat for his low back pain, Petitioner testified that 
the medication he was on for his knee helped his back pain, and that he was on light duty for most 
of the time in question.  Petitioner testified that it was not until he was returned to work full duty 
that his pain increased and he sought further medical care.   

A Kevin Howard, the third shift supervisor and supervisor to Petitioner, testified on behalf of the 
Respondent. (Trans. pg. 41-42) Mr. Howard testified that he did recall Petitioner having knee 
complaints while working but did not recall any time that Petitioner complained about his back, 
or any difficulty performing tasks due to his back.  (Trans. pg. 44-45)  Mr. Howard did confirm 
that Petitioner had an incident at work in August of 2019, he also confirmed Petitioner’s 
description of his light duty assignment. 
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Conclusions of Law 

In regard to disputed issues (F), (J) and (K), the Arbitrator makes the following conclusions 
of law: 

The Arbitrator finds the testimony of Petitioner and Dr. Rahman to be more persuasive than thatof 
Dr. Zelby.  Petitioner was found to be a credible witness.  Almost all of his testimony concerning 
his job duties, light duty assignment, incidents were corroborated by Respondent’s witness. The 
fact that Petitioner did not have consistent complaints of back pain throughout his treatment was 
concerning to the Arbitrator but the last note by occupational care documenting that Petitioner’s 
back was doing better but he had not worked on it so he was unsure, matched Petitioner’s testimony 
that his back pain was manageable until he returned to full duty work.  A timeline that was 
confirmed by Respondent’s witness. 

Dr. Rahman agreed that Petitioner’s condition was degenerative in nature but confirmed the 
timeline and nature of Petitioner’s complaints but still linked the aggravation to Petitioner’s 
January of 2019 injury.  The fact that both physicians do agree that surgical intervention is 
necessary is persuasive to the Arbitrator.   

Therefore, the Arbitrator finds in favor of the Petitioner in regard to causation, medical treatment, 
and prospective medical treatment.  

In regard to disputed issues (L) the Arbitrator makes the following conclusions of law: 

The Petitioner has been off work since October 15, 2019 until March 15, 2021.  He was also off 
work from May 1, 2019 - June 9, 2019 for a total of 79.57 weeks.  The respondent shall pay 
Petitioner 79.57 weeks of TTD at the rate of $455.93 subject to the credit of payments already 
made, and those of their short term, long term disability programs. 

Edward Lee 
         Arbitrator                
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
 ) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse  
        

 Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

   Modify     None of the above 

 
 
 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 
 
 
Rosario Olvera, 
 
 Petitioner, 
 
 
vs. NO:  17 WC 27913 
 
 
Federal Signal, 
 
 Respondent. 
 
 

DECISION AND OPINION ON REVIEW 
 
 
 Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of medical, temporary disability, 
permanent disability, fees and penalties, and being advised of the facts and law, changes the 
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.  
 
 The Arbitrator found that Petitioner met her burden of proving a compensable accident and  
causation to a current condition of ill-being of her left knee.  The Arbitrator awarded Petitioner 
8&4/7 weeks of temporary total disability benefits, $43,680.93 in medical expenses, 32.25 weeks 
of permanent partial disability benefits representing loss of the use of 15% of the left knee, and 
imposed penalties of $2,455.94 under §19(k), $10,000.00 under §19(l), and fees of $2,491.19 
under §16.  The Commission affirms and adopts the findings of the Arbitrator as well as her award 
in its entirety.   
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However, in the “ORDER” section of the decision, the Arbitrator included the language 
that “in no instance shall this award be a bar to subsequent hearing and determination of any 
additional amount of medical benefits or compensation for a temporary or permanent disability, if 
any.”  Because this matter was not adjudicated under §19(b) and because the Decision of the 
Commission disposes of the instant claim in its entirety, the matter will not be remanded for 
determination of any additional benefits.  Therefore, the Commission strikes the above quoted 
language from the “ORDER” section of the Decision of the Arbitrator and otherwise affirms and 
adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 26, 2021, is hereby affirmed and adopted with the changes noted above. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

There is no bond for removal of this cause to the Circuit Court by Respondent. The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 

 
September 27, 2021

/s/Deborah L. Simpson 
o9/15/21 Deborah L. Simpson 
DLS/rm 
046             /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF WILL )  Reverse   Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

Rosario Olvera, 

Petitioner, 

vs. NO:  18 WC 4086 

Federal Signal, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review having been filed by the Respondent herein and notice given 
to all parties, the Commission, after considering the issues of medical, temporary disability, 
permanent disability, fees and penalties, and being advised of the facts and law, changes the 
Decision of the Arbitrator as stated below and otherwise affirms and adopts the Decision of the 
Arbitrator, which is attached hereto and made a part hereof.  

The Arbitrator found that Petitioner met her burden of proving a compensable accident and  
causation to a current condition of ill-being of her left knee.  The Arbitrator awarded Petitioner 
8&4/7 weeks of temporary total disability benefits, $43,680.93 in medical expenses, 32.25 weeks 
of permanent partial disability benefits representing loss of the use of 15% of the left knee, and 
imposed penalties of $2,455.94 under §19(k), $10,000.00 under §19(l), and fees of $2,491.19 
under §16.  The Commission affirms and adopts the findings of the Arbitrator as well as her award 
in its entirety.   

21IWCC0500



18 WC 4086 
Page 2 

However, in the “ORDER” section of the decision, the Arbitrator included the language 
that “in no instance shall this award be a bar to subsequent hearing and determination of any 
additional amount of medical benefits or compensation for a temporary or permanent disability, if 
any.”  Because this matter was not adjudicated under §19(b) and because the Decision of the 
Commission disposes of the instant claim in its entirety, the matter will not be remanded for 
determination of any additional benefits.  Therefore, the Commission strikes the above quoted 
language from the “ORDER” section of the Decision of the Arbitrator and otherwise affirms and 
adopts the Decision of the Arbitrator. 

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the 
Arbitrator filed January 26, 2021, is hereby affirmed and adopted with the changes noted above. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

There is no bond for removal of this cause to the Circuit Court by Respondent. The party 
commencing the proceedings for review in the Circuit Court shall file with the Commission a 
Notice of Intent to File for Review in Circuit Court. 

 
September 27, 2021
 

/s/Deborah L. Simpson 
o9/15/21 Deborah L. Simpson 
DLS/rm 
046             /s/Stephen J. Mathis 

Stephen J. Mathis 

/s/Deborah J. Baker 
Deborah J. Baker 
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STATE OF ILLINOIS )  Affirm and adopt (no changes)  Injured Workers’ Benefit Fund (§4(d)) 
) SS.  Affirm with changes  Rate Adjustment Fund (§8(g)) 

COUNTY OF COOK )  Reverse    Second Injury Fund (§8(e)18) 
 PTD/Fatal denied 

 Modify  None of the above 

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION 

NANCY TAYLOR, 

Petitioner, 

vs. NO:  14WC 10957 

CITY OF CHICAGO, 

Respondent. 

DECISION AND OPINION ON REVIEW 

Timely Petition for Review under §19(b) having been filed by the Petitioner and 
Respondent herein and notice given to all parties, the Commission, after considering the issues of 
causal connection, medical expenses, prospective medical care,temporary total disability, 
penalties pursuant to Sections 19(k), 19(l), and attorneys' fees pursuant to Section 16,  and being 
advised of the facts and law, corrects and modifies the Decision of the Arbitrator as stated below 
and otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and 
made a part hereof.  The Commission further remands this case to the Arbitrator for further 
proceedings for a determination of a further amount of temporary total compensation or of 
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 
Ill.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980). 

The Commission hereby corrects the Decision of the Arbitrator to award maintenance 
benefits commencing October 25, 2018 through November 19, 2019. 

The Commission, after reviewing the issue of penalties pursuant to Section 19(l) and 
19(k), and attorneys’ fees under Section 16 of the Act views the evidence differently. Petitioner 
sustained serious injuries in a work-related accident on March 7, 2014. She was employed by 
Respondent as a tree trimmer when a large, heavy tree trunk fell on her causing a comminuted, 
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displaced pelvic fracture, spinal injuries, and injury to her right knee and right shoulder. Her 
pelvic fracture was unstable and required surgical reduction which was performed by Dr. 
Chandler. Petitioner underwent multiple surgeries and her rehabilitation was complicated by the 
combination of upper and lower extremity injuries, and pelvic and spinal instability. She was 
treated by a team of physicians that included specialists in orthopedics, physical medicine, and 
pain management.  

Petitioner was confined to a wheelchair for a period and then progressed to a walker and 
finally relied upon a cane when ambulating outside her home. She underwent extensive physical 
therapy to treat severe back pain and regain as much function as possible. In 2016 she underwent 
a spinal fusion and a spinal cord stimulator was installed in November 2016 for intractable back 
pain. 

On April 25, 2017 Dr. Chandler, Petitioner’s treating orthopedic surgeon placed 
permanent restrictions that included a 10 lb. lifting limitation, no overhead lifting, limited 
standing and walking, no stairs or climbing, and no use of heavy equipment. Petitioner 
underwent a Section 12 evaluation by Dr. Candido at the request of Respondent on September 
26, 2017. Dr. Candido opined that she was able to return to light duty work with a 25 lb. lifting 
restriction and limitations on walking and no overhead lifting. 

Petitioner underwent a Functional Capacity Evaluation on April 11, 2018 which was 
suspended due to concerns about exertional blood pressure elevation. A second FCE was 
performed on April 26, 2018 following medical clearance, which the evaluator determined to be 
not valid and not representative of Petitioner’s functional performance.  

Respondent terminated Petitioner’s temporary total disability benefits on May 12, 2018 
without explanation. Petitioner filed a Petition seeking penalties and fees. Respondent did not 
file a response to the Petition. On June 12, 2018 Dr. Chandler commented on the invalid FCE in 
his clinical note attributing the “submaximal performance” to a misinterpretation of Petitioner’s 
baseline threshold of pain by the evaluator.  TTD benefits were not restored until August 12, 
2018.  

Respondent City of Chicago sent a letter dated August 2, 2018 stating that the suspension 
of TTD benefits was the result of an IME by Respondent’s retained Section 12 examiner Dr. 
Candido. In a report dated July 14, 2014 Dr. Candido gave Petitioner a full duty work release and 
declared her to be at MMI without having reevaluated her since September 2017.  

Respondent fails to explain how the termination of TTD benefits on May 12, 2018 could 
possibly have been based upon an opinion from Dr. Candido that was not received until July 14, 
2018.The Commission finds that these benefits were terminated without the benefit of any 
medical opinion. 
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The Commission finds Dr. Candido’s credentials to be relevant in evaluating the validity 
and persuasiveness of his opinions. Dr. Candido is board certified in anesthesiology and 
maintains a pain management practice. He is not trained in orthopedics or rehabilitation 
medicine. His qualifications to opine on Petitioner’s functional ability to return to full duty work 
as a tree trimmer given the severity of her injuries are not persuasive. It is difficult to 
comprehend the logic employed by Respondent in relying upon a Section 12 expert whose 
expertise is in pain management to evaluate the care and treatment rendered Petitioner and assess 
her functional abilities. 

The Commission finds that Respondent’s conduct in withholding temporary total 
disability benefits for the period of May 12, 2018 through August 2, 2018 was objectively 
unreasonable and represents the vexatious conduct Sections 19(k) and 19(l) of the Act were 
intended to address. The Commission finds that TTD benefits were reinstituted by the efforts of 
Petitioner’s attorney in filing a Petition for Penalties and Fees. For the foregoing reasons the 
Commission awards penalties in the amount of $2,209.37 pursuant to Section 19(k) of the Act, 
penalties pursuant to Section 19(l) in the amount of $5,523.42, and attorneys’ fees pursuant to 
Section 16 in the amount of $2,209.37. 

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to 
the Petitioner the sum of $920.57 per week  commencing May 12, 2018 through August 7,2018, 
for a period of 241 5/7 weeks, that being the period of temporary total incapacity for work under 
§8(b), and that as provided in §19(b) of the Act, this award in no instance shall be a bar to a
further hearing and determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
reasonable and necessary medical expenses, adjusted pursuant to the medical fee schedule of  
$22,430.00 to Dr. Angelopoulos, $3,378.25 and $724.00 to South Chicago Orthopedics, $801.45 
to ATI, $2,442.20 to Dr. Troy, $5,666.78 to Prescription Partners, and $1,020.00 to Premier 
Healthcare Services pursuant to §8(a) of the Act. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay 
Petitioner maintenance benefits of $920.57 per week for a period of 55 6/7 weeks commencing 
October 25, 2018 through November 19, 2019.  

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall authorize 
and pay for prospective medical treatment recommended by Dr. Steven Chandler, Dr. Richard 
Troy, Dr. George Angelopoulos, and any necessary follow up care. 

 IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall be given a 
credit of $258,773.37 for temporary total disability benefits, maintenance benefits, and the 
permanent partial disability advance that has been paid. 
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to 
Petitioner penalties pursuant to Section 19(k) of the Act in the sum of $2,209.37, penalties 
pursuant to Section 19(l) of the Act in the sum of $5,523.42, and attorneys’ fees  pursuant to 
Section 16 of the Act in the sum of $2,209.37. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner 
interest under §19(n) of the Act, if any. 

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit 
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury. 

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the 
Arbitrator for further proceedings consistent with this Decision, but only after the latter of 
expiration of the time for filing a written request for Summons to the Circuit Court has expired 
without the filing of such a written request, or after the time of completion of any judicial 
proceedings, if such a written request has been filed. 

In no instance shall this award be a bar to subsequent hearing and determination of an 
additional amount of medical benefits or compensation for a temporary or permanent disability, 
if any.  

No bond is required for removal of this cause to the Circuit Court. The party commencing 
the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent 
to File for Review in the Circuit Court. 

September 30, 2021

o- 08/18/21
SM/msb
44

 /s/Stephen J. Mathis 
     Stephen J. Mathis 

 /s/ Deborah J. Baker 
 Deborah J. Baker 

 /s/Deborah L. Simpson 
 Deborah L. Simpson 
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